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under 5 U. S. C. Sec. 261 and the rules and regulations 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

i 
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I 

I 

No. 13,358 | 

j 

— 

I 

HARRY J. ALKER, JR. , j 

Appellant, 
v. 

i 

GEORGE M. HUMPHREY, 

Secretary of the Treasury, j 

Appellee. 

i 

\ 

APPEAL FROM THE UNITED STATES DISTRICT C|OURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

• i 

This action was brought under the provisions o^ Sections 3 and 9 
of the Administrative Procedure Act of 1948, 40 StatJ 238, 5 U. S. C. A., 
Section 1009. The Court below had jurisdiction by virtue of 28 U. S. C. 
Sec. 1331, and Sec. 10 of the Administrative Procedure Act. This 

I 

Court has jurisdiction upon appeal to review the judgment below under 

U.S.C. Title 28, Sec. 1291. i 

! 

! 

I 

STATEMENT OF THE CASE 

i 

I 

i 

The appellant, Harry J. Alker, Jr., a practicing attorney, has 
been a member of the bar of the highest Court of the jstate of Pennsylvania 
since 1913. He has been admitted to practice before the Treasury 
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Department since 1920. A renewal card to practice before the Depart¬ 
ment was issued in 1952. 

The Director of Practice, Treasury Department, after the required 
Preliminary Notice, instituted disbarment proceedings against the appel¬ 
lant and filed a Statement of Charges dated December 16, 1953. Appellant 
thereupon requested a Bill of Particulars for more specific information 
in order to prepare properly his defense. 

An order was entered, directing that a Bill of Particulars be filed. 

The Director of Practice thereupon filed more specific charges in accord- 
# 

ance with the order of the Examiner. An answer was duly filed to the 
charges by the Appellant on February 24, 1954. 

A hearing on the charges was originally scheduled for Tuesday, 
March 16, 1954, but was postponed to March 30, 1954 because March 15 
was the return date for the filing of income tax returns and the appellant 
was too busy to adequately prepare his defense. This hearing was sub¬ 
sequently postponed several times at the request of Mr. Walter, Attorney 
for the Appellant. A hearing was finally fixed for May 20, 1954. 

On May 17, 1954, Mr. Walter, Counsel for appellant, requested a 
continuance of the hearing in the matter because of the physical inability 
of the appellant to appear. Mr. Walter so advised the Examiner by a 
certificate from a physician setting forth the illness of the Appellant, and 
his inability to appear at a hearing. The Examiner then fixed May 20th 
as the time for the hearing. 

The hearing convened and Mr. Edwin Hall H, an associate of the 
appellant, appeared and stated that he was present because appellant was 
not able to be present and that his counsel, Congressman Walter, was in 
Washington (JA 13). That in support of his motion for a continuance he 
was offering the testimony of the appellants physician and of his dentist 
(JA 14). 
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Mr. Hall in support of his motion for a continuance presented 
Doctor Moore, appellants physician, and two of his dentists. 

I 

The testimony of Doctor Moore may be summarized as follows 
(JA 14, 15): j 

The appellant had been under his professional care for some 
eleven years for gastric ulcers which at times of excitement will cause 
the pyloric end of the stomach to close, so that no food can enter that 
organ. The appellant had at the time of the hearing an abscess on his 
right eye and it also appeared that another abscess was forming. The 

i 

one abscess had been excised and medication applied,j and the appellant 
had been ordered to wear a black patch on his eye, aiso to remain in 
his apartment. The appellant was on a soft diet because of the ulcers 
and this has caused his teeth to abscess. 

i 

j 

That at intervals it is necessary to use a stomach pump on the 

i 

appellant when the stomach closes. 

i 

Doctor Moore stated (Tr. 10) that he had advised the appellant 
to rest and that he was not well enough to appear in (Jourt or at the 
Treasury Department to represent clients (Tr. 11). Doctor Moore also 
testified that the appellant could attend a hearing of his case in about 
sixty days . Also Doctor Moore's letter of May 18, l|954 was introduced 
and identified. 

i 

i 

Dr. John Jacob Stetzer, Sr., a practicing dentist, testified that 
the appellant had several abscessed teeth exuding put which should be 
removed. That if said teeth were extracted, the appellant could resume 

i 

his profession in five or six weeks. 

i 

i 

Dr. John Stetzer, Jr., testified that he was a dental surgeon, 
that the appellant had several teeth that should be extracted, and that at 

I 

the time of the hearing his physical condition prevented any extraction. 
That it would be six or eight weeks after all the abscessed teeth were 


! 
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extracted before the appellant could resume his usual routine. 

The Government presented five investigators of the Bureau of 
Internal Revenue who had evidently been detailed to keep the appellant 
under surveillance. These witnesses testified that appellant had been 
in his office, at the Bureau of Internal Revenue, and had attended a cal¬ 
endar call at a session of the Tax Court between May 14, and 18; also, 
that the appellant also failed to follow his doctor’s orders and did not 
wear a black patch over his infected eye. The Government did not offer 
any medical testimony to rebut the testimony of Dr. Moore and only pre¬ 
sented the evidence of the investigators as set out above. In his argu¬ 
ment the attorney for the appellant suggested that the Examiner have his 
own physician examine the appellant to determine his physical condition 
but this suggestion was not accepted. The Examiner stated appellant 
was a sick man (Tr. 100) but denied appellant’s motion for a continuance 
and ruled that the Government should present its case. 

The hearing proceeded without the presence of the appellant or his 
counsel, who as stated previously, were not in Philadelphia. Thereafter, 
both sides submitted proposed findings, conclusions of law, etc., to the 
Director of Practice. 

On February 11, 1955, the Hearing Examiner submitted findings 
and recommended disbarment (J. A. 32, 33, 34, 35, 36). Appellant then 
appealed to the Secretary of the Treasury (JA 8, 9, 10). On January 31, 
1956, the Acting Secretary of the Treasury, H. Chapman Rose, affirmed 
the decision of the Hearing Examiner but granted appellant the opportunity 
for a further hearing, provided that within 20 days he (1) made a formal 
written request for a hearing, (2) consented to the temporary suspension 
of his enrollment pending final determination of the administrative pro ¬ 
ceeding, and (3) surrendered his enrollment card until termination of the 
suspension . The decision also provided that if appellant did not request 
further hearing in accordance with the three conditions, the recommended 
decision of the Hearing Examiner would be affirmed and an order of 
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disbarment would be entered by the Director of Practice upon the expir¬ 
ation of the 20-day period. Appellant did not comply with the condition, 

j 

and on February 28, 1956 an order of disbarment was signed by the Act¬ 
ing Director of Practice. This suit was instituted on March 1, 1956. 

i 

On March 2, 1956, a stipulation was entered into between the United 
States Attorney and Appellants counsel which provided 

i 

i 

"IT IS HEREBY STIPULATED by and between the 
parties hereto that pending determination ofj plaintiffs 
motion for a preliminary injunction the defendant will 
give no further notice to the Internal Reveniie Service 
of the decision by the Secretary January 31,j 1956, in 
the proceedings against Mr. Alker, Complajint No. 1050, 
and will not publish the decision in the Cumulative Bul¬ 
letin of the Internal Revenue Service or otherwise pub¬ 
lish the same. " (JA 5) 

I 

The Trial Court granted appellee’s motion for summary judgment 
on May 7, 1956, and it is from this order that this appeal is taken. This 

i 

i 

Court in an order dated May 25, 1956, directed that the aforementioned 
stipulation remain in effect. 


STATUTES AND REGULATIONS 


The Secretary of the Treasury may prescribe rjiles and regula¬ 
tions governing the recognition of agents, attorneys, pr other persons 
representing claimants before his department, and mdy require of such 
persons, agents and attorneys, before being recognized as representa- 

I 

tives of claimants, that they shall show that they are bf good character 
and in good repute, possessed of the necessary qualifications to render 
such claimants valuable service, and otherwise competent to advise and 
assist such claimants in the presentation of their cases. And such Sec- 
retary may after due notice and opportunity for hearing, suspend and 
disbar from further practise before his department any such person, 

agent or attorney shown to be incompetent, disreputable, or who refuses 

i 

to comply with the said rules and regulations, or whb shall with intent 
to defraud, in any manner wilfully deceive, mislead, |or threaten any 

l 

claimant or prospective claimant, by word, circular !or advertisement. 



(July 7, 1884, ch. 334, Sec. 3, 23 Stat. 258). 

1949 Edition, Code of Federal Regulations: 

Sec. 10. 7 Proceedings for disbarment, suspension, and rein - 
statement — (a) Proceedings for suspension and disbarment . If an 
officer or employee of the Treasury Department has reason to believe 
that an enrolled attorney or agent has violated any provision of the 
laws or regulations governing practice before the Treasury Department, 
or if a complaint concerning any enrolled attorney or agent is made to 
any such officer or employee, he shall promptly make a written report 
thereof to the attorney for the Government. If any other person has 
information of such violations, he may also make written report thereof 
to the said attorney. The attorney and the Committee will treat as 
strictly confidential the identity of the informant in any case in which 
the informant is other than an officer or employee of the Treasury De¬ 
partment, unless the informant in giving his information states that 
his identity and connection therewith are not confidential. 

(b) Rules of procedure . The Attorney for the Government may, 
either on the basis of such information or upon his own motion where 
he has cause to believe that any enrolled attorney or agent has violated 
any provision of the laws or regulations governing practice before the 
Treasury Department, institute proceedings for suspension or disbar¬ 
ment against any enrolled attorney or agent, hereinafter called the 
respondent in this paragraph, by filing with the Committee a statement 
of charges signed by the attorney for the Government. Subject to the 
provisions of the Administrative Procedure Act (60 Stat. 237), such 
proceedings shall be governed by the following rules: * * * * 

(18) Hearings . Subject, to this paragraph the examiner may de¬ 
termine the time, place, and manner in which hearings shall be con¬ 
ducted; the form in which evidence shall be received; and may adopt 
rules of procedure and modify the same from time to time as occasion 
requires for the orderly disposition of suspension, disbarment, and 




reinstatement cases. Written notice of the time and place of all hearings 
shall be given the respondent in the manner provided iri this paragraph 
for the service of papers. No hearing shall be held in less than 10 days 

i 

from the date of service on the respondent of the notic^ of such hearing, 

i 

except that the examiner may postpone or adjourn headings when neces¬ 
sary or desirable, on notice to the parties. I 

! 

SUMMARY OF ARGUMENT 

I 

1. The granting of continuance is within the discretion of the trial 

i 

court unless there is an abuse of discretion. The trie^* of the facts must 
not exercise his discretion arbitrarily or capriciously! but in accordance 

with fixed judicial principles and with a view to promoting substantial 

i 

justice. 

2. Under 5 U. S. C., Section 261, and the rules and regulations 
thereunder, as well as under basic considerations of (iue process, appel- 

i 

lee could not lawfully disbar appellant without a hearihg. Appellee can- 

j 

not avoid its statutory obligation of granting appellant |a hearing by 

i 

stating in its decision that appellant will be offered further opportunity 
for a hearing provided that within twenty days after receiving decision 

i 

he makes such application and surrenders his enrollment card to prac- 

i 

tise until proceedings are terminated. 
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ARGUMENT 

1. The granting of c ontinuance is within the discretion 
of the Trial Court unless there is an abuse of discretion. 


This has always been the rule in this jurisdiction and it has always 
been the rule that where an error in the exercise of discretion results in 
a hardship and injustice that appellate review will be exercised. 

The trier of the facts must not exercise his discretion arbitrarily 
or capriciously but in accordance with fixed judicial principles and with 
a view to promoting substantial justice. 

The appellee in this case has always conceded that the appellant 
was a sick man on the date of the hearing, May 20, 1954, but contends 
that his application for a continuance was not brought in good faith. 

The good faith of the appellant is shown by his offer to submit to 
an examination by a physician of the examiner’s choice. This clearly 
proves that appellant's application for a continuance was because of the 
appellant’s physical condition. 

This Court in the case of Cornwell v. Cornwell, et al ., 73 App. 
D.C. 233, 118 Fed. 2d 396, stated: 

"Where motion for continuance on ground of 
plaintiff’s illness was denied and judgment entered 
against her, and motion for vacating of judgment and 
for new trial were supported by affidavits that plain¬ 
tiff, who was her own most material witness, was not 
in condition to be present at trial, and where record 
failed to show lack of good faith or that injury might 
have resulted to defendant from a continuance, refusal 
of motion to grant new trial was error. ’’ 

In the instant case not only was a certificate from the appellant’s 
doctor transmitted to the Hearing Examiner, but the physician, Doctor 
Moore, testified at the hearing that appellant was unable to appear for 
trial. Also, it has been admitted by the Government that the appellant 
was a sick man. This was also conceded by the Hearing Examiner who 
stated "Mr. Alker is basically a sick man." 


There was no showing made that the Government would suffer any 

j 

damage by continuing the matter until the appellant’s cjondition improved 
(JA 25). In Etty v. Middleton, 62 A. 2d 371 (Mun. Ct[ D.C.), where the 
question was whether the trial court improperly overruled defendant’s 
motion for a continuance, the Court said: 

i 

’’and in this jurisdiction it has been held that action 
on a discretionary matter is subject to appellate review 
where the error in its exercise is plainly shown and 
works material hardship and injustice. We think there 
can hardly be a doubt that material injustice and hard¬ 
ship have resulted from the ruling in this chse one of 
the most important rights of a party litiganj—the right 
to be present at the trial of her case—was ^aken from 
her, and what followed was not a trial uponjthe merits 
but really little else than a ex parte hearing, and it 
was ex parte because defendant, despite her own ill¬ 
ness and the more critical illness of her husband, was 
denied an opportunity to come into court, cbnfront her 
accusers and tell her side of the story. It jwas error 
to refuse her that opportunity. ” (citing ma^iy cases) 

i 

This Court in the case of Harrah v. Morganthau, 67 App. D.C. 119, 
89 F. 2d 863, stated that refusal to grant a continuance because of plain - 

i 

i 

tiff’s illness held reversible error, where plaintiff, yho was his only 

l 

witness, was so ill that appearance in Court would probably have resulted 

I 

in death and there was no showing that continuance wbuld have resulted 

i 

in serious loss to other parties. 

i 

i 

This appears to be the universal rule, and is certainly the rule in 
this jurisdiction. 

i 

i 

The appellee’s argument that appellant had many opportunities for 

i 

a hearing is without merit. 

i 

I 

The instant case was first scheduled for hearihg March 16, 1954, 
or one day after the date for the filing of income tax returns. It is obvious 
that the office of any tax lawyer would be flooded wit(i work at this time, 

i 

making it impossible to prepare for a hearing of this! kind. Also the April 

i 

dates were set up when appellant’s counsel would be put of the country. 



This fact necessitated the request for continuance, furthermore only 
about sixty days elapsed between the time the case was first scheduled 
and the date when the Examiner denied appellant’s motion. 


In the case of Goldsmith v. Board of Tax Appeals , the Court stated: 

’’The Rules of the Board of Tax Appeals provides 
that the Board may in its discretion deny admission, 
suspend or disbar any person. 

’’But this must be construed to mean the exercise 
of a discretion to be exercised after fair investigation 
with such notice, hearing and opportunity to answer for 
the applicant as would constitute due process. Also see 
Garfield v. United States ex rel Spaulding , 32 App. D. C. 

158; United States ex rel Wedderburn v. Bliss, 12 App. 

D. C. 485; Phillips v. Ballinger , 27 App. D. C. 46. ” 

(Emphasis supplied) 

It is conceded by appellant the application for a continuance because 
of the illness of a party is directed to the sound discretion of the Trial 
Examiner. That discretion will not be interfered with by a court unless 
clearly abusive, and prejudicial to the applicant. Where a party’s pres¬ 
ence at the trial is imperative, and the character of his illness is such as 
to render his presence at the trial impossible, a continuance should be 
granted. It is a denial of due process. 

In the case of Betts v. J ar dine , 139 P. 657 (Calif. App. 1917) an 
application for a continuance was made to the trial court, supported by 
an affidavit averring that the appellant had suffered a stroke of apoplexy. 

On advice of a physician he visited Europe. The undisputed affidavit in¬ 
dicated that the appellant alone could prove and establish his defense. 

It was further shown he would return in two months. The Court of Ap¬ 
peals held that the lower court abused its discretion and should have granted 
the continuance. Similar to instant case, the appellant is the only person 
who could establish his defense. 

In the case of Connell v. Long , 32 Ga. 443 it appeared that one 
of the parties was ill and unable to be present at the trial. His attorney 
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I 

i 

advised the court that he could not safely go to trial without the presence 

i 

and aid of his client. It was held that the continuance!should have been 
granted. The attorney was unable to conduct the examination as he may 
have done by the aid of his client, who might even have suggested wit- 

i 

nesses, who could have contradicted the plaintiffs. Sfirely, the appel- 

i 

lant’s presence would be needed in the instant case, he is an attorney 
and his knowledge of the facts and of the people concerned would be in¬ 
valuable. 

i 

And in Hollis v. Watson, 28 Ky. L.R. 550, 89 S.W. 538 - the 

j 

court reversed the trial court’s order, refusing a continuance, upon the 

i 

ground that the party was confined to his room by illrtess and unable to 
attend, notwithstanding the case had been upon the docket for about four 

i 

i 

years and had been continued a number of times for the appellant. 


The court said: 

i 

’Whatever may have been the grounds of previous 
continuances, appellant was entitled to be present at the 
trial of his case, if possible, and was not Responsible for 
the misfortune which had overtaken him which prevented 
his attendance. ’’ 

i 

j 

The above cases indicate that the illness of a party which prevents 
his attendance at the trial is generally considered grounds for continuance, 
where it appears that his presence is indispensable. | 

i 

i 

i 

Most authorities examined by counsel for appellant wherein the 

i 

trial court’s discretion was sustained denying continuance in matters 
of this nature, were situations wherein the petitioning party was present 
in court, and the court’s judgment was founded on personal observation. 


In the present case the appellant is a member bf the bar. He, his 
counsel, and his physician reported that he was unable to appear for hear¬ 
ing on the date scheduled. The testimony of the physician proclaimed the 

i 

i 

severity of his illness. Also the trial examiner refused to have a physician 
of the examiner’s choice examine appellant. 
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The appellant was not present in court. He was presented with 
the unusual dilemma of a court directing him to proceed in order to de¬ 
fend himself, and his physician admonishing him that to do so might be 
fatal. His decision to follow the advice of his doctor would be the deci¬ 
sion of any reasonable and prudent man. The arbitrary action of the 
Trial Examiner should not be countenanced by this court. His ruling 
should be reversed. 

There is nothing in this record challenging the good faith of the 
physician or dentists or of appellant’s counsel. 

The record clearly shows that appellant’s inability to attend trial, 
and that he alone was the sole, essential and necessary witness to prove 
the allegation of his response to appellee’s petition, together with the 
surrounding facts, and if the continuance was not granted he would be 
deprived of his day in court. The appellant had been advised by his physi¬ 
cian not to engage in any trials. The testimony further shows that the 
doctor advised appellant to wear a black patch on his eye, rest and re¬ 
main in his apartment. 

The fact that the appellant failed to obey his doctor’s orders, does 
not in any manner impute bad faith to his physician. There is no question 
but that the plaintiff is a sick man, and was a sick man at the time of the 
hearing. The examiner stated (JA 25): 

”Mr. Alker is basically a sick man. ” 

but according to the Examiner, the fact that his illness might be permanent 
prevented him from granting a continuance. 


1 

4 


I 



I 

2. Under 5 USC, Section 261, and the rules and regu - 
lations thereunder, as well as under basic considerations 

i — — - — - — — — i 

j 

of due process, appellee could not lawfully disbar appellant 
without a hearing. j 

I 

Appellant’s right to a hearing before he could be disbarred was ex- 

i 

plicitly prescribed by Congress in 5 USC, Section 261, the statute giving 

the Secretary of the Treasury the authority to regulate the recognition of 

I 

attorneys and agents to practice before his department After conferring 

I 

that authority, the statute goes on to provide: 

’’And such Secretary may after due notice and 
opportunity for hearing suspend, and disbar from fur¬ 
ther practice before his Department any such person, 

* * 

The regulations promulgated by the appellee thereunder spell out 

i 

that right. Section 13.1(c) of Circular 230 states that: 

’’Proceedings for suspension, disbarment 4nd rein¬ 
statement of licensees to practice before the Treasury 
Department are subject to procedure prescribed in 
s. 10.7 of Treasury Department Circular 230, Re¬ 
vised (10. 7 of this Subtitle). ” 

j 

S. 10.7 in turn elaborates the procedure to be followed in proceedings for 
suspension and disbarment and makes such procedure subject to the pro¬ 
visions of the Administrative Procedure Act (s. 10.7 (b)). 


Appellee’s decision of January 31, 1956 was promulgated without 
giving the appellant the opportunity to controvert those charges in a hear¬ 
ing conducted as prescribed by above statute and regulations. 

! 

Appellee can not avoid its statutory obligation df granting appellant 
a hearing by stating in its decision of January 31, 19$6, that appellant 
will be offered further opportunity for a hearing provided that within 
twenty days after date he makes such application and j surrenders his 

j 

enrollment card until termination of proceedings. ! 

I 


i 
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The offer to afford appellant further opportunity for hearing by 
appellee tacitly acknowledges the lack of any legal authority for appellee’s 
action. It is a recognition that the appellant was not afforded the oppor¬ 
tunity for hearing as provided by statute. There is no provision for a 
temporary suspension of a license pending a further opportunity for hear¬ 
ing. The appellee concedes by this statement that the appellant was not 
given a fair hearing in the first instance. 

Asa result, appellee was compelled to seek another rationale for 
his denial of appellant’s right to a hearing, and he sought to escape from 
the dilemma by offering the appellant a further opportunity for a hearing 
if he would consent to surrendering his card and agreeing to a suspen¬ 
sion of his right to practice. But the appellee cannot escape from the 
fact that the appellant was not given a hearing as provided by statute. 

He cannot escape from the record in this case. 

CONCLUSION 

The judgment of the district court should be reversed. 

Respectfully submitted, 

FRANCIS E. WALTER 

JOHN A. RYAN 

821 - 15th Street, N. W. 

Washington, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA ! 

[Filed March 1, 1956] j 

HARRY J. ALKER, JR. ) ! 

1505 Land Title Budding , 

Philadelphia 10, Pennsylvania, ' 

Plaintiff ' j 

vs. Civil Action No. 914-56 

GEORGE M. HUMPHREY, Secretary ’ 
of the Treasury of the ) 

United States of America, . 

Washington, D. C., 

Defendant ) 

w i 

i 

i 

COMPLAINT FOR INJUNCTION ANp 
DECLARATORY JUDGMENT 

I 

1. This is a civil action arising under Sections; 3 and 9 of the Ad- 

i 

ministrative Procedure Act, Act of June 11, 1946, o.j 324, Sections 3, 9, 

j 

10, 60 Stat. 238, 5 USCA, Sections 1008 and 1009, a^ hereinafter more 
fully appears. The matter in controversy exceeds, exclusive of interest 
and costs, the sum of $3, 000. 00. The Court has jurisdiction by virtue 

i 

of 28 U.S.C. Section 1331, and Section 10 of the Administrative Proce¬ 
dure Act. 

2. Plaintiff is a resident of the State of Pennsyjlvania, is a citizen 

of the United States, and a member in good standing of the bar of the State 

| 

of Pennsylvania. j 

3. The Defendant is Secretary of the Treasury; of the United States 
and is head of the Treasury Department, of which the Internal Revenue 
Service is a constituent part. The defendat is found in the District of 

I 

Columbia. 

; 

4. On January 31, 1956, by a Decision on appeal signed by H. Chap- 

i 

man Rose, then Acting Secretary of the Treasury, it was ruled that defendant 



2 

would be afforded another hearing in the matter of Complaint No. 1050, 

Tr 2 provided that defendant make formal written request within twenty 
days and that such request be accompanied by a statement that defendant 
consents to the temporary suspension of his enrollment pending final 
determination of the proceedings and that he surrender his enrollment card 
until the termination of his suspension. The Decision further provided 
that if the defendant did not make the request for another hearing in accord¬ 
ance with the conditions prescribed by the then Acting Secretary of the 
Treasury, the recommended Decision of the Hearing Examiner will stand 
affirmed and Order of Disbarment will be entered by the Director of 
Practice, Internal Revenue Service, Treasury Department, upon the ex¬ 
piration of the aforementioned 20 day period. 

5. The said Decision of the Acting Secretary of Treasury issued 
January 31, 1956, affirming and thereby establishing as the agency deci¬ 
sion, the recommended Decision of the Hearing Examiner constitutes final 
agency action within the meaning of Section 10 (c) of the Administrative 
Procedure Act, in violation of Section 9 of said Act, for which plaintiff 
has no other adequate remedy in any court. 

6. Grave constitutional and other questions regarding the deprivation 
of plaintiffs rights were raised by the arbitrary, capricious and illegal 
decision of the Acting Secretary of the Treasury dated January 31, 1956. 

(a) Deprivation of plaintiffs rights without due process of law. 

(b) Plaintiff has been deprived of a valuable property right without 
due process of law as guaranteed by the Fifth Amendment to the Consti¬ 
tution of the United States. 

(c) The Hearing Examiner in the conduct of the proceedings held 
in the matter of the plaintiff Harry J. Alker, Jr., Respondent, Enrolled 

Tr 3 Agent, Complaint No. 1050, at Philadelphia, Pennsylvania, May 
20, 21, 24, 1954, violated the mandatory provisions of the Administra¬ 
tive Procedure Act of 1946 in vital respects, among other things as is 
hereinafter mentioned, in failing to separate the functions of prosecution 
and adjudication. 

(d) The aforesaid Decision dated January 31, 1956, affirmed the 
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recommended decision of the Hearing Examiner on improper grounds, in 

that, the defendant did not premise his Decision of January 31, 1956, upon 

i 

the merits or on the law, but rather upon an expressed desire to suspend 

i 

the enrollment of the plaintiff for an indeterminate peijiod. 

i 

(e) The adverse action of disbarment from practice was arbitrary 
and capricious, and so grossly erroneous as to imply tad faith on the 
part of the defendant and the Department of the Treasury. 

I 

(f) The defendant failed to consider, in rendering his Decision, 
the character, reputation, integrity, and standing at the bar of the plain- 
tiff, all of which are germane and material in disciplinary proceedings. 

i 

(g) The Decision was contrary to law. 

j 

(h) The Decision was contrary to the facts. 

i 

(i) The Decision was contrary to the facts and to the law. 

(j) The Decision of the defendant was contrary to law in that the 

Hearing Examiner’s recommended decision reflected bias, hostility, 

! 

malice, partiality and prejudice. 

(k) The hearing held in the aforementioned matter, Complaint No. 

1050, had no authorization in law to proceed in the absence of the plain- 

I 

tiff, especially because of the unrefuted testimony of several competent 

I 

physicians that the plaintiff was under their professional care and physi- 
cally unable to be present. 

Tr 4 (1) The defendant should not have rendered his Decision of January 

' 

31, 1956, inasmuch as the Bureau of Internal Revenub failed to prove the 
allegations contained in the statement of charges in Complaint No. 1050. 

7. The defendant by affirming the recommended decision of the 
Hearing Examiner, barring plaintiff from practice before the Treasury 
Department, has subjected plaintiff to great and irreparable injury to his 

i 

professional reputation, and irreparable injury will be further suffered by 

i 

divers other persons whom the plaintiff actively represents, or with whom 

i 

he is professionally associated in pending matters before the Treasury 
Department, unless the Court grants the relief sought in the plaintiff’s 

i 

i 

motion for a preliminary injunction. 

WHEREFORE, plaintiff prays i 
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(1) That a temporary restraining order be granted forthwith 

(a) Restraining and enjoining the defendant and the Treasury De¬ 
partment from continuing in effect the aforementioned Decision and order 
of January 31, 1956, 

(b) Directing the defendant to vacate his Decision and order of 
January 31, 1956, 

(c) Restraining and enjoining defendant, together with the Bureau 
of Internal Revenue, and each of them, with their employees, agents, 
and all others acting under their direction, from further subjecting or 
attempting to subject plaintiff to the sanctions imposed by the defendant 
herein, or any other sanction not previously authorized and published as 
required by law. 

(2) That this Court issue its order directed to the defendant to show 
cause, if any he has, at a convenient date to be fixed by the Court, why a 
preliminary injunction should not be granted, restraining, enjoining and 
directing the defendant together with his employees, agents and all others 

Tr 5 acting under his direction, from further subjecting or attempting to 
subject plaintiff to the sanctions imposed by defendant herein, or any other 
sanctions not previously authorized and published as required by law, dur¬ 
ing the pendency of this action, pursuant to the prayers of this complaint. 

(3) That upon final hearing of this action this Court grant, decree 
and issue a perrmnent injunction restraining and enjoining the defendant 
from continuing in effect his Decision and order dated January 31, 1956, 
barring plaintiff from practicing before the Treasury Department, direct¬ 
ing said defendant to vacate his Decision and order; and restraining and 
enjoining the defendant, together with his employees, agent and all others 
acting in concert with them, from further subjecting plaintiff to the sanc¬ 
tions imposed by defendant herein, or any other sanction not previously 
authorized and published as required by law. 

(4) That upon final hearing this Court declare, adjudge and decree 
that the sanction to which the defendant has subjected the plaintiff is in¬ 
valid and not authorized by law. 


(5) And for such other and further relief as the (Jourt shall deem 
just and proper. 

/s/ FRANCIS E. WALTER 

i 

/s/ JOHN A. RYAN! * * * 

Attorneys f0r Plaintiff 


[Filed March 2, 1956] 

STIPULATION 

IT IS HEREBY STIPULATED by and between the parties hereto that 

i 

pending determination of plaintiff’s motion for a preliminary injunction 
the defendant will give no further notice to the Internal 1 Revenue Service 
of the decision by the Secretary January 31, 1956, in the proceedings 

I 

against Mr. Alker, Complaint No. 1050, and will not publish the decision 

i 

in the Cumulative Bulletin of the Internal Revenue Service or otherwise 

i 

publish the same. 

FRANCIS E. jWALTER 
JOHN A. RYAN 

i 

Attorneys'for Plaintiff 

OLIVER GASCH 
Principal Assistant United 
States Attoriiey 

FRANK H. STRICKLER 
Assistant Unjited States Attorney 

Attorneys ifor Defendant. 

! 

Approved: j 

_ _ Judge 
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Plaintiffs Exhibit 1 
[ Filed Mar. 7, 1956] AFFIDAVIT 
STATE OF PENNSYLVANIA j sg 
COUNTY OF PHILADELPHIA ) 

1. Harry J. Alker, Jr., being first duly sworn, on oath deposes 
and says that he is the plaintiff in the case of Harry J. Alker, Jr., Plain¬ 
tiff, v. George M. Humphrey, Secretary of the Treasury of the United 
States, Defendant, Civil Action No. 914-56. 

2. That he is a citizen of the United States, a resident of the State 
of Penns ylvania, a member in good standing of the bar of the State of 
Pennsylvania, was enrolled to practice before the Treasury Department, 
that the defendant in this matter in a decision dated January 31, 1956, 
purported to enter an order of disbarment 20 days after your deponent 
received a copy of the decision dated Jamary 31, 1956. 

3. That grave constitutional and other questions regarding the de¬ 
privation of plaintiff’s rights by the defendant were raised by the arbitrary, 
capricious and iUegal decision of the defendant herein dated January 31, 

1956. 

(a) Deprivation of plaintiffs rights without due process of law. 

Tr 2 (b) Plaintiff has been deprived of a valuable property right without 

due process of law as guaranteed by the Fifth Amend ment to the Consti¬ 
tution of the United States. 

(c) The Hearing Examiner in the conduct of the proceedings held in the 
matter of the plaintiff Harry J. Alker, Jr., Respondent, EnroUed Agent, 
Complaint No. 1050, at Philadelphia, Pennsylvania, May 20, 21, 24, 1954, 
violated the mandatory provisions of the Administrative Procedure Act of 
1946 in vital respects, among other things as is hereinafter mentioned, 

in failing to separate the functions of prosecution and adjudication. 

(d) The aforesaid Decision dated January 31, 1956, affirmed the 
recommended decision of the Hearing Examiner on improper grounds, in 
that, the defendant did not premise his Decision of January 31, 1956, upon 
the merits or on the law, but rather upon an expressed desire to suspend 
the enrollment of the plaintiff for an indeterminate period. 
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i 
i 

(e) The adverse action of disbarment from practice was arbitrary 
and capricious, and so grossly erroneous as to imply bad faith on the part 
of the defendant and the Department of the Treasury, j 

i 

(f) The defendant failed to consider, in renderiiig his Decision, 

i 

the character, reputation, integrity, and standing at the bar of the plain- 

i 

tiff, all of which are germane and material in disciplinary proceedings. 

i 

(g) The Decision was contrary to law. 

(h) The Decision was contrary to the facts. 

i 

(i) The Decision was contrary to the facts and to the law. 

i 

(j) The Decision of the defendant was contrary to law in that the 
Hearing Examinees recommended decision reflected bias, hostility, 
malice, partiality and prejudice. 

Tr 3 (k) The hearing held in the aforementioned matter, Complaint No. 

i 

i 

1050, had no authorization in law to proceed in the absence of the plaintiff, 

i 

especially because of the unrefuted testimony of several competent physi- 

j 

cians that the plaintiff was under their professional cajre and physically 

I 

unable to be present. 

i 

(1) The defendant should not have rendered his Decision of January 

i 

31, 1956, inasmuch as the Bureau of Internal Revenud failed to prove the 

allegations contained in the statement of charges in Cdmplaint No. 1050. 

| 

4. The defendant by affirming the recommended decision of the 

i 

Hearing Examiner, barring plaintiff from practice before the Treasury 

i 

Department, has subjected plaintiff to great and irreparable injury to his 

i 

professional reputation, and irreparable injury will bp further suffered 

by divers other persons whom the plaintiff actively represents, or with 

j 

whom he is professionally associated in pending matters before the Treas¬ 
ury Department, unless the Court grants the relief sought in the plain¬ 
tiffs motion for a preliminary injunction heretofore filed in this cause. 

/s/Harry J. Alker, Jr. 

j 

Subscribed and sworn to before me this 6th-day of March, 1956. 

I 

/s/ Ida Frapk, Notary Public 
Philadelphia, Philadelphia 
County, State of Pennsylvania 

j 

i 


♦ * * 
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Plaintiffs Exhibit 2 

[Filed Mar. 7, 1956] The Secretary of the Treasury 

Washington 
Jan 31, 1956 

In the Matter of: Harry J. Alker, Jr. 

Enrolled Attorney 
Complaint No. 1050 

DECISION BY THE SECRETARY OF THE TREASURY 

This is a proceeding pursuant to 31 CFR 10. 7 looking towards the 
revocation of the respondent’s enrollment to practice before the Treasury 
Department. 

The statement of charges in 35 numbered paragraphs presents a 
multiplicity of accusations. They pertain to a miscellany of unrelated 
transactions occurring at various times during a period of approximately 

! 

1 

ten years. An answer was filed generally denying the accusations. 

After several postponements a hearing was held. The respondent 
did not appear but he was represented by counsel. On behalf of the respon¬ 
dent a motion was made for a continuance on the grounds that the respon¬ 
dent was physically incapacitated. In support of the motion the respondent 
presented a written statement from a physician, and the physician and 
two dentists testified. The Director of Practice resisted the motion, 
arguing that it was dilatory, false and fraudulent. He called witnesses 
who testified that they had recently seen the respondent in court, on the 
street, and at the building where he had his office. The Examiner over¬ 
ruled the motion and the hearing was recessed until the following morning, 
when the respondent did not appear in person or by counsel. Thereupon 
the hearing proceeded ex parte and witnesses called by the director were 
heard. After conclusion of the hearing, submittals were made by both 
parties, the Examiner entered his recommended decision that the re¬ 
spondent be disbarred, and the respondent has made submittals excepting 
Tr 2 to the recommended decision. 

The respondent contends that the Examiner’s denial of a continuance 
was arbitrary and capricious and that the ensuing hearing was in effect 
a nullity. It is true that in ruling on the motion the Examiner conceded 


I 



that the respondent was a sick man. However, the record makes it clear 
that the Examiner was influenced by two consideration^. There had pre- 

i 

viously been repeated continuances at the instance of the respondent. The 
evidence given in support of the motion held no great promise that the re¬ 
spondent’s physical condition would significantly imprdve in the near fu- 

i 

ture. The motion presented the Examiner with the prbspect of interminable 

i 

delay. 

j 

On the record before him, it must be concluded that the Examiner 
acted reasonably in denying the motion. Accordingly his ruling did not 
abridge the rights of the respondent, and the ensuing hearing adduced 
evidence that tends to prove the statement of charges.! 

i 

i 

It therefore follows that the present record supports the recom¬ 
mended decision of disbarment. The respondent, howbver, earnestly con- 

I 

i 

tends that he should be afforded the opportunity in a hearing to disprove 

i 

the charges. I am prepared to grant him that opportunity if the resultant 

I 

delay does not prejudice the interests of the Government. The delay re- 

i 

suiting from the opportunity for a further hearing would not be prejudicial 
to the Government if the respondent agrees to the suspension of his en¬ 
rollment pending final determination of this proceeding. 

Accordingly, the decision on appeal is that: 

i 

(1) The respondent will be afforded further opportunity for a hearing, 
provided that within twenty days after the date of the Service upon him, by 
registered mail, of notice of this decision he makes formal written re¬ 
quest for a hearing, and provided that the formal written request is ac¬ 
companied by a statement that he consents to the temporary suspension 

Tr 3 of his enrollment pending final determination of this proceeding, 

| 

i 

and provided further that he surrenders his enrollment card until ter¬ 
mination of the suspension. 

(2) If the respondent requests further opportunity for a hearing, 

j 

in accordance with the foregoing, the hearing should, j if feasible, be 
preceded by a pre-hearing conference with a view to the simplification, 

i 

clarification, and disposition of the issues, and with a further view to 
the shortening of the proof. 


(3) If the respondent does not make request for further opportun¬ 
ity for a hearing in accordance with all the conditions stated in paragraph 
numbered (1) above, the recommended decision of the Examiner will stand 
affirmed and an order of disbarment will be entered by the Director of 
Practice upon the expiration of the twenty-day period. 

/s/ H. Chapman Rose 

Acting Secretary of the 

(Note: Order oi Disbarment appears Treasury 

at appendix page 31 infra) 

[Filed March 1, 1958] 

MOTION FOR PRELIMINARY INJUNC¬ 
TION 

Plaintiff moves the Court to grant and issue a preliminary injunction 
against the defendant, together with his officials, agents, servants, em¬ 
ployees and attorneys, and any other person in active concert or partici¬ 
pating with them, 

(a) Restraining and enjoining them from continuing in effect their 
Decision and order dated January 31, 1956, whereby they purport to enter 
an order of disbarment of the plaintiff by the Director of Practice, United 
States Treasury Department, upon the expiration of 20 days from January 
31, 1956, 

(b) Directing him to vacate said Decision. 

(c) Enjoining and restraining him from subjecting or attempting 
to subject plaintiff to the sanction purported to be imposed by said Deci¬ 
sion or any other sanction not previously authorized and published as required 
by law. 

Francis E. Walter 

John A. Ryan 
* * * 

Attorneys for Plaintiff 
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I 
i 

i 

I 

i 

I 

i 

i 

I 

i 

I 

Tr 2 Please take notice, that the undersigned will bring this motion on 
for hearing before the United States District Court for the District of 

i 

Columbia, on the earliest date such motion may be heard. 

! 

Francis E. falter 

John A. 

* * * 

Attorney^ for Plaintiff 
POINTS AND AUTHORITIES j 

Goldsmith v. United States Board of Tax Appeals 270 U.S. 123 
Garfield v. United States Ex Rel Spalding, 32 App. D. C. 153 
United States ex rel Wedderburn v. Bliss, 12 App. D.b. 485 
Phillips v. Ballinger, 27 App. D.C. 46 | 

The record in this case. 

Francis E. Walter 

I 

John A. Ryaji 
Attorneys foy Plaintiff 

(CERTIFICATE OF SERVICE) J 

I 

i 

j 

i 

I 

_ i 

I 

i 

[Filed Mar. 16, 1956] j 

MOTION FOR SUMMARY JUDGMENT 

I 

j 

Comes now the defendant by his attorney, the United States Attorney, 

i 

and moves this Court for summary judgment on the grounds that on the 
pleadings and record filed herein, there is no genuine issue of material 
fact, and the defendant is entitled to judgment as a matter of law. 

Attached hereto and made a part hereof are the administrative rec- 
ord of the Treasury Department in the matter of Harify J. Alker, Jr., 
Complaint No. 1050, and the affidavit of Edwin N. Montague, Director, 

I 

Personnel and Training Division, Internal Revenue Service. 

I 

/s/ Leo A. Rover, |U.S. Attorney 
/s/ Oliver Gasch, Ass’tU.S. Attorney 
/s/ Frank H. Stricter, Ass’tU.S. Atty. 

i 

i 

I 

i 



(CERTIFICATE OF SERVICE) 
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ORDER 

Upon consideration of plaintiff’s motion to transmit the original 
papers in this cause to the United States Court of Appeals for the District 
of Columbia Circuit in lieu of copies thereof, for the purpose of that 
Court’s hearing and considering plaintiff’s motion to stay the execution 
of the judgment of this Court in the above-captioned cause, it is by the 
Court 

ORDERED, this 16th day of May, 1956, that the original papers 
in this case, Civil Action No. 914-56, be transmitted to the Court of 
Appeals for the hearing of plaintiff’s motion to stay the execution of the 
judgment entered by this Court in the aforementioned matter. 

JUDGE LETTS 

[Filed Mar. 7, 1956] ORDER 

This cause having come on for hearing on plaintiff’s motion for pre¬ 
liminary injunction and defendant’s motion for summary judgment, and the 
Court having heard argument of counsel thereon, and it appearing to the 
Court that the defendant is entitled to judgment as a matter of law, it is 
this 7th day of May, 1956, 

ORDERED, That defendant’s motion for summary judgment be and 
it is hereby granted, and it is 

FURTHER ORDERED, That plaintiff’s motion for preliminary in¬ 
junction be and it is hereby denied. 

No Objection as to Form: /s/ F. Dickinson Letts, JUDGE 

/s/ John A. Ryan, Atty. for Plaintiff 

[Filed May 7, 1956] NOTICE OF APPEAL 

Notice is hereby given this 7th day of May, 1956, that Harry J. Alker, 
Jr., Plaintiff, hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 7th day 
of May, 1956 in favor of Defendant against said H. J. Alker, Jr., Plaintiff. 

Mail copy to: /s/ John A. Ryan, 

Frank Strickler, U.S. Atty. Attorney for Plaintiff 

* * * 
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I 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE UNITED STATES TREASURY DEPARTMENT 

I 

OFFICE OF THE DIRECTOR OF PRACTICE 

I 

In the Matter of 

HARRY J. ALKER, JR., Respondent, * Complaint No. 1050 
Enrolled Agent j 

Room 300, U.S. Customhouse, 
Philadelphia^ Pennsylvania 

May 20-21, 24, 1954 

BEFORE: A. S. HARZENSTEIN, Hearing Examiner' Philadelphia, Pa. 
APPEARANCES: j 

i 

For Respondent: (During argument on motion oh May 20, 1954, only) 

I 

Edwin Hall, n, Esq., Philadelphia, Pa. 

I 

For Internal Revenue Service: 

Lawrence Linville, Office of General Counsel and Acting 
as Director of Practice, Treasury Building, 

Washington, D.C. 

i 

Donald A. Hansen, Office of Chief Counsel, Internal 
Revenue Service, and Counsel for Director of 
Practice, Internal Revenue Building, i 
Washington, D.C. 

PROCEEDINGS 

I 

Tr 1 10:15 a.m., May 20, 1954 (Mary Thorne, bein^ duly sworn, began 

the record.) 

i 

* * * * * j * * 

! 

Tr 2 Mr. Hall: If the Examiner please, I am Edwih Hall, Second, mem- 

i 

ber of the bar of Philadelphia, Pennsylvania, and the Supreme Court of 
the United States. I am here representing Mr. Alkek* today. I don't want 
that to mean that I am his counsel in this matter. Mr. Walter, his coun- 

l 

sel in this matter, is in Washington. But I am here because he is not able 
to be here himself today, and at this time I would like to make a motion 
for a continuance because of the fact that Mr. Alker has been ordered by 
his doctor not to come out. He has been confined to his apartment since 

i 

i 

Monday afternoon. 
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Mr. Harzenstein: Monday of this week? 

Mr. Hall: Yes sir. He has been having a lot of physical trouble for 
a number of years, and he has been rather ill for the last three or four 
weeks, being confined to the apartment on a number of occasions on his 
doctor's orders. I have here Dr. Moore, his physician, and Dr. Stetzer, 
one of his dentists, and if you, Mr. Examiner, would like to hear their 
statements and have them put on the record, I would be glad. 

Mr. Harzenstein: I think that would be the thing to do. We will take 
Dr. Moore first, if that is agreeable. 

Mr. Hall: Dr. Moore. 

(DR. RONALD C. MOORE, called as a witness, being duly sworn, 
testified as follows.) 

DIRECT EXAMINATION BY MR. HALL: 

Q. Dr. Moore, what is your full name? A. Ronald C. Moore, 

M.D. 

******* 

Tr 6 CROSS-EXAMINATION BY MR. HANSEN: 

******* 

Tr 10 Q. Was he in good enough shape to work? A. I don't know whether 
I ought to answer that or not. 

Q. Why not? A. Because if he is working, he is working under 
great disadvantage and I have ordered him to be quiet. 

Q. Can’t you answer my question? A. No. 

Q. Why not? A. First of all, what do you mean by work? 

Q. Engage in the practice of law. That is his profession, is it 
not? A. Which entails what? 

Q. You know what. A. You are a lawyer — you can tell me 
what it entails. 

Q. You don’t know? A. No, I don't know. 

Tr 11 Q. Do you think Mr. Alker is well enough to appear in court repre¬ 
senting clients? A. No, he certainly is not. 

Q. He is not well enough to represent a client in court? A. No. 

Q. Do you think he is well enough to go down to the Treasury 



I 
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I 

i 

Department and represent a client before the conference of the Treasury 
Department? A. No, he is not. 

i 

* * * * * i * * 

■ 

l 

Tr 12 Q. Did you see him at the apartment on May 10th? A. No, in 
his office. 

Q. Your office? A. His office. 

j 

Q. It was his office? Have you seen him at his office since May 

I 

10th? A. No, at his apartment. 

* * * | * * 

Tr 35 (GEORGE W. WAINWRIGHT, JR., called as a Witness on behalf 
of the Government, being duly sworn, testified as follows:) 

BY MR. HARZENSTEIN: 

I 

Q. Will you give your full name? A. George W. Wainwright, Jr. 
Q. Your address? A. 336 Vernon Road, Philadelphia. 

DIRECT EXAMINATION BY MR. HANSEN: 

l 

Q. What is your occupation, Mr. Wainwright?! A. I am Special 

i 

Agent of the Intelligence Division of the Internal Revenue Service. 

j 

Q. How long have you been a Special Agent, N^r. Wainwright? 

A. About six years. 

Q. Are you assigned to the Philadelphia office? A. That’s right. 

j 

Q. Mr. Wainwright, on Thursday, May 13, 1954, did you have 

I 

occasion to try to get in touch with Harry J. Alker, jr. ? A. Yes, I 
36 did. 

I 

Q. What did you do? A. I telephoned his office about one o’clock 

I 

to see if he was there or to try to locate him if he v4s not there. I don’t 

j 

know who I spoke with but I was told he was in one of several places, could 

i 

be in one of several places, that he was supposed to |go to the Surrogate 

I 

Court and then to the Technical Staff and that he mig|it even be in Norris- 

! 

town. 

i 

Q. Did you make any investigation to ascertaih whether Mr. Alker 

i 

had been to the so-called Technical Staff or Appellatfe Division of the In¬ 
ternal Revenue Service on that date? A. No, I didn’t, but I later learned 

j 

from another Agent in our office that he had been in ihe Appellate Division 
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that morning from 9:00 to 12:00 where he held three conferences. 

Q. Now, Mr. Wainwright, on May 14, 1954; which was last Friday, 
did you have occasion to go to the Warwick Hotel in Philadelphia? A. 

Yes, I did. 

Q. Does Mr. Alker live at the Warwick Hotel? A. As far as I 
know that is his residence at this time. 

Q. Did you inquire whether he was there? A. I arrived there 
about 8:15 and I inquired of the doorman. 

BY MR. HARZENSTEIN: 

Q. A.M. orP.M. ? In the morning? A. That T s right, A.M. 

I inquired of the doorman whether or not Mr. Alker had left, and he 
informed me, yes, he had left about 7:45. He also informed me that 
Mr. Alker’s usual habit was to leave around that time or even earlier. 

BY MR. HANSEN: 

Q. Did you see Mr. Alker on that day, Friday, May 14? A. Yes, 

I did. 

Tr37 Q. Where did you see him? A. He was in the Estate Tax Office 
in the Courthouse Building at 9th and Market in Room 6000 about 2:30, 

I would say. I saw him there. He was pointed out to me there. 

Q. Now, Mr. Wainwright, did you see Mr. Harry Alker, Jr., on 
Monday, May 17? A. Yes, I did. He was in Court Room No. 1 about 
ten o’clock to ten thirty in the morning at 9th and Market Streets, Court¬ 
house Building. 

Q. What was taking place in that court room at that time, do you 
know? A. From what I could determine, they were preliminary hear¬ 
ings to set up a schedule for tax cases that he was supposed to be inter¬ 
ested in. 

Q. The Tax Court? A. That’s right. The schedule for the Tax 
Court was being set up at that time. 

Q. Was the judge in that Court room at that time? A. There was 
a judge there. 

Q. Did Mr. Alker appear before that judge? A. I stood right out¬ 
side the doorway where he could be seen and I could see, and he appeared 


before the Judge about three times. 

i 

Q. Now, Mr. Wainwright, did you see Mr. All^er on Tuesday, 

May 18, 1954? A. Yes, I did. | 

Q. Where did you see him? A. I called the Warwick Hotel about 
7:30 in the morning. Mr. Alker left there about 7:50; A.M. He walked 

up 17th Street over Sansom to the Chestnut Street entrance of the Land 

i 

Title Building. He arrived there about eight o’clock.; I waited outside 

j 

to about 8:15 to see whether he would leave the office; or not but since 

! 

there are two entrances and with the increasing number of people pas¬ 
sing by it became impossible to keep a check on both! doors so I left 

i 

about 8:15. 

1 

Tr 38 Q. Mr. Alker’s office is in that building? A. That’s right. 

Q. What is the name of this building? A. Thht is the Land Title 

Building. j 

i 

4= 4c 4c 4c 4c | 4c 4c 

Tr 41 (JOSEPH P. SCHAEFFER, called as a witness on behalf of the 
Government, being duly sworn, testified as follows:) 

BY MR. HARZENSTEIN: j 

Q. Will you give your full name? A. Joseph P. Schaeffer. 

i 

Q. And your address? A. 1633 Rhawn Street, Philadelphia. 
DIRECT EXAMINATION BY MR. HANSEN: j 

Q. What is your occupation, Mr. Schaeffer? A. Special Agent in 
the Intelligence Division, Internal Revenue Service. ! 

Q. Philadelphia? A. Philadelphia. j 

i 

Q. Do you know Mr. Harry J. Alker, Jr. when you see him? A. 
Yes. | 

Q. I ask you, Mr. Schaeffer, if on Friday, Mhy 14, 1954, you had 

! 

occasion to ascertain whether Mr. Alker had an appointment with the In- 

i 

ternal Revenue Service? A. Yes, sir, I did. 

Q. What did you find out? A. I found that he had an appointment 

i 

with the Appellate Staff at 2:45 p. m. on Friday, Ma^ 14, 1954. 

I 

Q. Did you see Mr. Alker on that date? A. ^fes, sir, I did. 

i 

Q. Where did you see him? A. I saw him ii|i the Widener Building 
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Arcade about 3:40 P.M. on May 14 as he was entering the building. 

Q. Is the Widener Building where the Appellate Staff is? A. Yes. 

Q. Where is the Appellate Staff in the Building? A. On the 8th 

floor. 

Tr 42 Q. What is the address of the Widener Building approximately? 

A. Broad and Chestnut Streets. 

Q. Was Mr. Alker carrying anything when you saw him? A. Yes, 
sir, he was. 

Q. What was he carrying? A. He was carrying what appeared to 
be a tax book similar to a Prentice-Hall in one hand; a red legal size 
folder in the other. 

Q. Mr. Schaeffer, did you see Mr. Alker on Monday, May 17, 

1954? A. Yes, sir, I did. 

Q. Where did you see him? A. First I saw him in Court Room 
No. 1 about ten o’clock in the morning. 

Q. Where is Court Room No. 1? A. On the second floor of the 
building at 9th and Chestnut Streets. 

Q. That was what time, sir? A. Ten o’clock in the morning. 

Q. Did you see Mr. Alker leave that court room? A. Yes, sir, 

I did. 

Q. About what time did he leave? A. About 10:30. 

Q. Where did he go? What did he do after that? A. Mr. Alker 
left by the Chestnut Street entrance and walked up Chestnut Street to the 
Liggett’s Drug Store between 11th and 12th Streets. 

Q. Which drug store? A. Liggett’s. He remained in there approx¬ 
imately a few minutes and he continued up Chestnut Street to 13th. He 
turned north on 13th Street and crossed the middle of the block and en¬ 
tered Wanamaker’s on the side entrance, crossed through Wanamaker’s 
and left through the entrance that is used by patrons using automobiles, 
crossed out on the square to the south side of City Hall, around City Hall 
and crossed the west side of the square to the Broad Street Trust Com- 
Tr 43 pany, and he entered the building, and from what I could observe he 
went downstairs to the safe deposit vault. 



Q. Which building is this, sir, you are referring to? A. Broad 

i 

Street Trust Company, southwest corner. 

i 

Q. How long was he in the bank? A. About fifteen minutes. 

Q. What happened after that? A. He came out of the bank and 
walked west on Market Street to 15th Street, turned sputh on 15th Street, 

j 

and stopped in another drug store at 15th, South 15th Street, where he 
had something to eat and remained there about fifteen minutes. 

i 

Q. Then where did he go? A. He came out of the drug store, 
continued south on 15th and Chestnut and crossed Chestnut to the south 

i 

side, and turned east and in front of the Philadelphia Bank Building he 

I 

stopped and talked to another gentlemen about five minutes to eight min¬ 
utes. 

I 

Q. Then where did he go? A. And then he continued to his office 
in the Land Title Building, entering the building about! 11:20. 

Q. What is the address of the Land Title Building? A. Broad and 

i 

Chestnut. i 

l 

Q. What is the approximate address of Court Room No. 1? A. 

The address? 

i 

! 

Q. Yes. A. 9th and Chestnut Streets. 

Q. What time did Mr. Alker enter the Land Title Building? 

i 

A. About 11:20 A. M. 

i 

Q. And he left the court room about what time^ A. About 10:30. 

I 

44 Q. About how far did he walk during that period? A. Well, it’s 

i 

i 

a good mile. 

Q. Did you have occasion to contact Mr. Walter on Tuesday, May 
18, 1954? A. I believe you have the wrong name. 

Q. Mr. Alker. Excuse me. A. Yes, I did contact Mr. Alker on 

i 

Tuesday, May 18, 1954. 

Q. Will you state the circumstances under which that occurred? 

I 

A. The secretary of Mr. Harzenstein gave me two Copies of a tele¬ 
gram which was sent to Mr. Walter, and I was instructed to try to deliver 
a copy personally to Mr. Alker at his office and if I ^krasn't successful to 
try to deliver a copy personally where he lived. I met Mr. Wainwright 
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at 1:15 P.M. on Tuesday in front of the Land Title Building, and he and I 
went up to 1505, to the office of Harry Alker. The receptionist, a Mr. 
Pellini, stated that Mr. Alker was not in the office. I asked for Mr. 

Alker’s secretary, and I was told that she was busy and later on Mr. 

Pellini said that she was not available. Mr. Pellini added that he would 
see Mr. Alker later on and deliver a copy to him. Then Mr. Wainwright 
and I left, and we went to the Warwick Hotel at 17th and Locust Streets, 
where I called Mr. Alker on the house phone. A woman answered the 
phone and said that I should wait, that she would have Mr. Alker on 
the phone. After waiting a short time, a man answered the phone. 

I recognized the voice as Mr. Alker’s, and I told him I had a copy of a 
telegram. He wanted to know why I had not left it at the office and I 
said that I would leave it at the desk in the Warwick Hotel, which is what 
I did. 

Q. Did he ask you to come up to his room at all? A. Before he 
learned my identity, yes. 

Q. What did he say? A. When I told him I had a copy of a telegram - 
Tr 45 Mr. Hall: I object to this This is over the telephone, and I don’t 
think this is proper evidence. 

Mr. Harzenstein: The witness says that he recognized his voice. 

Mr. Hall: Well, O.K. We will let it in. I would like to make a 
motion later to strike it. 

Q. What did he say? A. Before he learned my identity, he asked 
me to bring the telegram up to his room. I asked the room number. He 
wanted to know who I was and then he stated that I should leave it at the 
desk. 

Mr. Harzenstein: I assure that there is nothing prejudicial there. 

Mr. Hall: Well, there may be, I don’t know. 

* * * * * * * 
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i 

Tr 50 Q. Mr. Schaeffer, on these occasions that you |saw Mr. Alker as 
you have testified beginning on Friday, May 14, was hb wearing a patch 
on his eye? A. I did not see any patch. 

j 

Q. At any time? A. At any time. 

Q. Were you close enough to see? A. Yes, sir. 

* * * * * J * * 

I 

Tr 56 RE-DIRECT EXAMINATION OF MR. WAINWRICjzHT BY 

MR. HANSEN: 

! 

Q. Mr. Wainwright, you have already been swdrn and you are still 
under oath? A. That’s right. 

Q. After you left the stand, Mr. Wainwright, tl[iere was some per¬ 
plexity in my mind as to what I thought was some possible inconsistency 
in your testimony, and I wanted to clear it up. You have testified, I be¬ 
lieve, that you saw Mr. Harry Alker on Friday, May |14th? A. That’s 

i 

right. 

Q. And I think you testified that you saw him inj Room 600, Court¬ 
house Building. A. That's right -- 6000. 

Q. And it is my understanding that you testified that you subse- 

i 

quently saw him in the court room on the morning of Monday, May 17th? 

A. That’s right. | 

Q. At which time you said he was pointed out tb you by someone? 

A. Yes. He was first pointed out to me on Friday afternoon in the State 
Tax Office and then again Monday morning. It might Have been Mr. Schaef¬ 
fer or Mr. Devitt, who called attention to him, but I did automatically 
recognize him at that time. | 

Q. But on these occasions that you have mentioned seeing Mr. Alker, 

j 

did he wear a patch on his eye? A. No, he did not. j 
Q. No patch at all? A. That’s right. j 

RE-CROSS EXAMINATION BY MR. HALL: 

* * * * * * * 

| 

Tr 59 (MR. DAVID E. DEVITT, called as a witness, being duly sworn, 
testified as follows.) 

DIRECT EXAMINATION BY MR. HANSEN: 
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****** * 

Tr (50 Q. Now Mr. Devitt, did you see Mr. Alker on Friday, May 14, 

1954? A. Yes, I did. 

Q. Where did you see him? A. I saw him in the office of the 
Director of Internal Revenue. I was on the sixth floor when I saw Mr. 
Alker, accompanied by another man, go down the corridor. Because I 
had been charged with the investigation of the case, I had an interest in 
it and I knew the work that Mr. Wainwright and Mr. Schaeffer were doing 
in connection with this case. And I immediately telephoned Mr. Wainwright 
to come up because Mr. Alker was in the building and I wanted to make 
sure that Mr. Wainwright could make a positive identification. So when 
Mr. Wainwright came up, I took him down to Room (5000, and Harry Alker 
was seated in a chair there and this other person was with him, and we 
were able to see Mr. Alker, and Mr. Wainwright got a good view of them, 
and we watched Mr. Alker when he went down to the fifth floor. I didn’t 
observe him any more that day. 

Q. What time of day was this ? A. That was approximately 2:30 
in the afternoon. 

Q. Now did Mr. Alker have a patch on his eye at that time? A. He 
did not. 

Q. Did you see Mr. Alker on Monday, May lvth, 1954? A. Yes. 
Mr. Alker was in the courtroom No. 1, on the second floor of the Court¬ 
house building, Market Street and Ninth. 

Tr (51 Q. About what time was that? A. Well, the court opened at ten 
o’clock and I am quite sure that he was there when the court opened. 

Q. Was Mr. Wainwright with you at that time ? A. Mr. Wainwright 
came down with me, but he didn’t come into the room. I went in and sat 
in the room about two rows in back of him. 

Q. Would you testify whether Mr. Hall was with him? A. I thought 
it was Mr. Hall. I have never met Mr. Hall or had any conversation with 
him. 

Q. Was Mr. Alker wearing a patch on his eye on Monday, May lvth? 
A. No, he was not. * * * 


Tr 69 (Mr. WALTER D. PERRY, called as a witness, being duly sworn, 

i 

testified as follows.) 

i 

Mr. Harzenstein: May we have your full name ar^d address. 

Mr. Perry: Walter D. Perry, 1616 Earlington Road, Havertown. 

♦ * * * * j * * 

I 

Tr 70 DIRECT EXAMINATION BY MR. HANSEN: 

Q. What is your occupation ? A. I am a special assistant of the 
Appellate Division of the Philadelphia Region of the Internal Revenue 
Service. j 

Q. How long have you been in the Internal Reveniie Service ? A. 

i 

i 

Thirty-five years, almost. j 

! 

Q. Are you acquainted with Mr. Harry J. Alker,j Jr. ? A. Yes, 

sir. j 

I 

Mr. Hall: Your Honor, that leads to a conclusion. 

i 

Mr. Harzenstein: He will follow it up. 

BY MR. HANSEN: 

I 

I 

Q. How long have you been acquainted with Mr. Alker ? A. I would 
say the first conference I recall holding with Mr. Alker was in about 1936— 
I can’t be sure of the year. That was in Washington, D.C. That was oe- 

i 

fore decentralization, and I have held any number of conferences with 

j 

him since that time. I have seen his Treasury card, alnd I have been in 
his office. j 

Q. Mr. Perry, did you see Mr. Alker on Friday, May 14, 1954? 

i 

A. I believe it was Friday, May 14th, that I saw him. j 

i 

Q. Where did you see him? A. I saw him at the receptionists 

j 

desk at the Widener Building, the eighth floor. 

Q. What offices are there? A. That is my offibe, of the Appellate 
Tr 71 Division. 

Q. What time of day was that, that you saw him!? A. That was 
early in the morning. It was quite early, maybe between 9:00 and 9:15 — 

I am not certain. I 

I 

Q. Do you know what he was there for? A. I d'o know that he was 
there on some official business on two cases. I was not the conferee, but 
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I was acquainted with the cases. One of the cases I was formerly techni¬ 
cal advisor on. 

Q. Did you see Mr. Alker on Monday, May 17th? A. I saw him 
at the United States Tax Court at the calendar call, in Courtroom No. 1, 
in the Post Office Building at 9th and Chestnut. 

Q. What time of day was that? A. The calendar was called at 
10:00 o'clock, and one of his cases was called not too long after that, 
sometime between 10:00 and 10:15, I would say. 

Q. Was more than one of his cases called? A. Yes. 

Q. How many? A. Two that I know of. 

Q. On either of these occasions that you saw Mr. Alker, namely, 
Friday, May 14th and Monday, May 17th, did you see any patch on his 
eye ? A. I don't recall. If I had seen a patch, I think I would have re¬ 
membered it, but I do not remember seeing a patch on his eye. 

Mr. Harzenstein: You might as well put him on. 

(JAMES P. FOGARTY, called as a witness on behalf of the Govern¬ 
ment, being duly sworn, testified as follows:) 

DIRECT EXAMINATION BY MR. HANSEN: 

Q. Give your name. A. James P. Fogarty. 

Q. Your address. A. 121 Birch Avenue, Cynwyd, Pennsylvania. 

Q. Your occupation. A. Statistical analyst for the Philadelphia 
Region of the Internal Revenue Service. 

Q. How long have you held that position? A. Since last September. 

Q. What was your position before that? A. I was an Inspector with 
the Inspection Service. 

Q. How long were you an Inspector? A. Approximately eight months. 

Q. What was your position before that? A. Special Agent with the 
United States Treasury Intelligence. 

Q. You have heard Mr. Devitt testify about a meeting that you and 
Mr. Devitt had in Mr. Alker's office in 1950? A. That T s right. 

Q. Do you know of your personal knowledge the date of that meet¬ 
ing? A. I know it was as Mr. Devitt said approximately June, and the 
exact date was July 6. 
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Q. How did you ascertain that date, Mr. Fogarty? A. Why, 
we were required to maintain daily diaries as to everything that tran¬ 
spires in connection with our work. 

j 

Tr 80 Q. Will you tell us what happened, please, on this date when you 

j 

and Mr. Devitt went to Mr. Alker’s office? A. On that day I went to 

j 

Mr. Alker’s office with Mr. Kraichman and Mr. Devitt in answer to keep- 

1 

ing an appointment with Mr. Alker which we had arrapged by telephone, 

i 

and I went down to the office and I asked Mr. Alker’s Receptionist or told 

j 

her that I was here to see Mr. Alker and Mr. Alker came out and he said, 

’’Here is Mr. Alker, ” and I introduced Mr. Devitt and Mr. Kraichman 

I 

and then we went into the room of which Mr. Devitt spoke. Now, first 
of all I asked Mr. Alker—do you want me to go on? 

Q. Yes, please. A. I asked Mr. Alker if he held a Treasury card; 

he said he did. I asked if he held powers of attorney ior the taxpayer and 

l 

he said that he held such power of attorney. 

i 

* * * * * I * * 


Tr 84 Mr. Hall: I would like to make a motion on the basis of the testi- 

i 

I 

mony of the three doctors to continue. 

Mr. Hansen: I would like to be heard on the motion. 

Mr. Harzenstein: The Government wishes to bO heard on the motion. 

i 

* * 4c 4c 4c < 4c 4c 

j 

Tr 100 Mr. Harzenstein: Let me give you my reaction^ Mr. Hall, on that 

I 

point, and on some other points which you have brought up. My reaction 

i 

is that there is a definite distinction on the physical ability or disability 

between trying somebody else’s matter and being triek in a matter him- 

j 

self. Now my reaction on another point is that Mr. Alker is basically a 

I 

sick man. Now I am not attempting to determine — first of all, I am not 

questioning the dentists’ testimony — I am not questioning that at all. 

i 

That is, I am not questioning the credibility at aU. I: believe that any¬ 
thing they said they mean, and believe is correct. However, I am not 

i 

making a finding on that basis, because as I felt all along in this matter 

i 

and tried to bring out to Dr. Moore today, this does hot appear to me 
to be a temporary situation but a permanent one. Here is another evidence 

j 

i 

i 

j 

i _ 
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of it in Dr. Moore 1 s statement, R-l. Commencing at line 3, from the 
top, Dr. Moore says: "The outlet from his stomach has hardened and 
the least excitement closes it, requiring an immediate pumping out." 

Now that seems to me to be something basic, and I think it goes to the 
question of a continuance for a month or two or three or four. It goes 
far beyond that, and it is something which seems to be of more or less 
a permanent nature, and I don’t see how the government can be put in 
the position of not being able to prosecute its proceedings while an 
enrollee continues actively to engage in this practice. 

The next question or group of questions that arise are, in princi¬ 
ple, the rights of the respondent and then whether or not the respondent 
is prejudiced. The respondent is entitled to notice, that is, of the charges 
against him, and opportunity for a hearing. He has received notice and 
one or two statements and, I think, a bill of particulars. The case has 
been set down for hearing several times, once I think, March 15th, and 
at his request it was transferred to March 30th, and then there was a 
request made by his counsel for a pre-trial conference instead of the 
hearing that was fixed for April 6th. Counsel couldn’t attend them, but 
Tr 101 said the only time he had free was April 9th, but that Mr. Alker 
was not well and he was sure he would not be able to attend. On April 
9th, Mr. Alker was engaged in court in Norristown. So then the case 
was attempted to be set down again. Counsel had to leave for Europe; 
it was put off for another six weeks. It was set, I believe, for May 17th, 
and then at the request of counsel on the preceding Thursday — he felt 
that Mr. Alker needed another week’s time — and it was fixed for this 
Thursday. So that Mr. Alker has had ample opportunity to be heard, 
either at a hearing or pre-trial conference heretofore, and above all, 
enough time has elapsed to have afforded him opportunity to prepare his 
defense, to thoroughly prepare his case and to retain such counsel or 
assistance as he may have desired. 

From this I take it that his case is prepared; that his counsel is 
familiar with it; that his counsel is informed and competent to perform 
cross-examination of all government witnesses; that he can produce any 
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i 

I 

I 
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one or mere of the numerous witnesses available to hiiki as referred to in 

i 

Mr. Alker’s affidavit of defense, or answer. Those wtnesses can be put 

i 

i 

on the stand and can testify whether Mr. Alker is pres'ent or not. They 

i 

don’t need Mr. Alker here to testify. And as an aside’ it is not required 
by our laws, as I understand them, that Mr. Alker be here, or any re¬ 
spondent be here, in this type of proceeding. My thinking is that the 
Constitution provides that a man is entitled to be confronted by the wit- 

i 

nesses against him, therefore requiring his personal appearance at a 
trial, only in a criminal procedure, which this is not.i 

Now to complete the picture of non-prejudice to Mr. Alker -- and 
in fact, I think definitely it would be to his advantage in view of his health 
condition not to be here — continuing the picture of nd harm to him or his 
Tr 102 case, and following suggestion as just outlined in the citation in 
Corpus Juris, depositions can be taken from Mr. Alker privately at his 
home or at his office, now or a week from now or later or at such time as 
is convenient or his health permits, but doesn’t permit it now, at such a 
time there is direct examination and cross-examination, or if I further 
understand the section just read by counsel from Corpus Juris, Mr. Alker’s 
answer can be placed in the record. And as I recall,! it is a full and com¬ 
plete answer, consisting of specific denials, averments and allegations 
of defense. If that can be put into the record, with the stipulation and 
understanding that that would be Mr. Alker’s testimohy were he here in 
person to so testify, I think the government — and I will suggest this 

to them, if this thought is not included in the authorities cited -- I think 

l 

the government could then waive cross-examination qf Mr. Alker. I 

don’t know whether they are satisfied to do that or not. It is a suggestion, 

if the waiver of cross-examination is not included in the authorities cited. 

I think that would be a fair and equitable disposition,! would not prejudice 

Mr. Alker’s case in any way and would not be injurious to his health. 

♦ * * * * i * * 

i 

Tr 105 Mr. Harzenstein: Well gentlemen, you have h^ard the arguments, 
and you have heard the position of counsel for Mr. Alker and you have 

i 

i 

heard my position and findings. Does the government still feel that they 

i 


i 
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want to go on? 

Mr. Hall: Do I understand those were findings ? I understood they 
were not findings; that they were just discussion. 

Mr. Harzenstein: They were discussion, and certainly express my 
present thinking, which is based on what I have heard, since I have no 
record before me to guide me with precision. If a record was produced 
that contradicted my recollection, of course I would be obliged to change 
my findings, but for these purposes I have to make them based on my best 
recollection of what I heard, and they are an expression of my thinking 
and as close to a finding as can be made under the circumstances. 

Mr. Hall: Do I understand then, Your Honor, that motion for con¬ 
tinuance — what is your action on the motion for continuance ? 

Mr. Harzenstein: Well, if the government, after hearing my ex¬ 
pressions and the conclusions that I have made, based on the testimony 
that we have heard today; after hearing your arguments and what you 
have pointed out after the matter has narrowed down — if they insist on 
going ahead, I think they are entitled to do so on the position of the rec¬ 
ord as it indicates very clearly to me that this is a permanent situation 
and is not something that will be remedied by one month or two months 
or six months’ extension, and if I were to grant such an extension it 
would be, as far as I am concerned, with the very clear expectation that 
I would have exactly the same situation to face in two months or six months, 
and that is my reaction. Therefore, I turn to the government, in view of 
one thing that you said as to the advantage of having a client sitting along¬ 
side of his counsel --in view of that one item, I will turn to the govern¬ 
ment, and want to know if they maintain the same position ? 

Tr 106 Mr. Hansen: Mr. Examiner, it is the position of the government 
that we oppose the motion for continuance on two grounds; One, we think 
the motion is dilatory, false, and fraudulent; we think that Mr. Alker is 
able to come to hearing; we think he is guilty of gross misrepresentation 
in this case. And we oppose it on the second ground that we think that 
this man never intends to come to hearing at al 1; we think that he will 
always be able to say, ”1 am too sick to be tried, " and I say that the 
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Treasury Department owes this man nothing more under the law than due 
notice and opportunity to be heard. We have given hiijn due notice and 

opportunity to be heard. There is no greater demand pn us. 

| 

Mr. Harzenstein: The record, in my opinion, supports the govern- 
ment’s position. 


* * * * * ! * * 

i 

| 

Tr 110 Mr. Harzenstein: All right. Let the record show that we will 
stand adjourned until tomorrow morning at ten o’clock, at which time 
if Mr. Walter desires to be here, we will have a pre+trial conference. 
Otherwise, the government will present its case. 

Mr. Hall: All right. Thank you, Mr. Harzenstein. 

(Whereupon, the hearing was adjourned at 4:30|p. m., May 20, 

1954.) i 

Tr 111 (Convened 10:30 A.M., May 21, 1954) j 

Mr. Harzenstein: I want to make a statement for the record. Let 

! 

the record show that it is now 10:30 A. M., that thesp proceedings were 
called to commence at 10:00 o’clock A. M. this morning, and that the 

i 

respondent is not present nor his attorney nor anyone representing the 
attorney for respondent. 

(MRS. MARY E. THORNE, called as a witness, being duly sworn, 
testified as follows:) 

i 

BY MR. HARZENSTEIN: j 

Q. Mrs. Thorne, did you make a telephone call pursuant to my re¬ 
quest this morning? A. Yes, sir. 

Q. Will you state for the record whom you called, what number you 
called, and what you said and what was said to you. A. I called RI 6-8146 
and asked for Mr. Alker or Mr. Edwin Hall. I was fold by the man who 
answered the phone tint Mr. Alker was home sick, that Mr. Hall had not 

i 

come in. I asked when he was expected to come in and the man said he 
did not know. He asked who I was and I identified myself as a shorthand 
reporter from the court room. I asked the gentleman who he was. He 
said his name was Mr. Rhodes. 

! 

Mr. Devitt: That’s correct. 
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I asked if he could take a message and he said yes. Then I gave him the 
following message—first I asked for the secretary of Mr. Alker or the 
secretary of Mr. Hall and neither was there. 

Q. That is what Mr. Rhodes said? A. Mr. Rhodes said that 
neither was there. Then I asked Mr. Rhodes if he was in charge of the 
office. He said, ’’Well, I am taking care of it. ” Then I asked him if 
he could take this message from Mr. Harzenstein, and he said yes. Then 
I read him this message: ’’When we adjourned yesterday the matter was 
continued for 10:00 A. M. today, at which time it was announced that we 
112 would proceed with a pretrial conference if that was desired, other¬ 

wise with the hearing. We want to know whether Mr. Hall or anyone repre¬ 
senting Mr. Alker intends to appear this morning. If so, we will wait 
a reasonable time. If not, we would appreciate the advice so that we may 
proceed now with the hearing." Mr. Rhodes replied, ”Mr. Walter is Mr. 
Alker’s attorney. He has already notified you, I believe. ” And I said, 

”Of what?” He said, ”1 don’t know but I understand that he has. ” Then 
he said, ”1 believe that Mr. Walter has already answered all those ques¬ 
tions. ” That was all of the conversation. 

BY MR. HANSEN: 

Q. That was Mr. Alker’s office that you called, Mrs. Thorne? 

A. Yes. 

Mr. Harzenstein: That’s all. Now we will go on with our witnesses. 
******* 

Tr 186 (Reconvened 10:45 A.M.., May 24, 1954) 

Mr. Harzenstein: Will you let the record show that I, the Examiner, 
sent a telegram Saturday morning addressed as follows to: ’’Harry J. 

Alker, Jr., 1505 Land Title Bldg., Phila., Pa., Attention Edwin Hall, 

Esq. Hearing re Harry J. Alker Jr. continuing Mon. 24th 10 A.M. 

A. S. Harzenstein” and I will give you my longhand copy as an exhibit for 
the record from which the telegram was read. (Longhand copy of telegram 
Received and Marked Government Exhibit No. 19.) 

******* 


i 


♦ 





I 


► 



31 

Defendants Exhibit "A" 7 

! 

[Filed Mar 16, 1956] The Secretary of the Treasury 

i 

Washington 

January 31, 1956 

In the Matter of: Harry J. Alker, Jr. 

Enrolled Attorney 
Complaint No. 1050 

DECISION BY THE SECRETARY OF THE TREASUR'xf * * 

(For above decision see Plaintiffs Exhibit 2 at appendix page 8ante) 


U.S. TREASURY DEPARTMENT | 

Bureau of Internal Revenue 
Washington 25, D. C. j 

Office of Director of Practice 

ORDER OF DISBARMENT 


Re: Complaint No.j 1050 

Pursuant to the delegation of authority in the Decision by the Acting 
Secretary, January 31, 1956, IT IS ORDERED that, respondent Harry J. 

j 

Alker, Jr., not having elected to request a hearing in accordance with 
that Decision, he is hereby disbarred from further practice before the 
Treasury Department, and that the name of Harry J.| Alker, Jr., be 

stricken from the roll of attorneys and agents authorized to represent 

j 

claimants before the Department as of this 28th day 6f February, 1956. 

i 

/s/ Lawrence Linville 

i 

Acting Directojr of Practice 


* 

. *- 


! 


| 


*■ 


i 

j 

| 

i 

| 

i 
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[Filed Mar 16, 1956] 

Defendant’s Exhibit ”A” 5 

(Recommended Decision of the Hearing Examiner) 

Tr 1 [Rec’dMar 3, 1955, L. Linville 

In the Matter of ^ Acting Director of Practice] 

HARRY J. ALKER, JR., Respondent) Complaint No. 1050 
Enrolled Attorney ) 

Examiner’s Findings 

******* 

Tr 6 With regard to (B), the question of ’’due notice and opportunity for 

hearing”, the ’’due notice” has been clearly given and is not conceivably 

in dispute. The question of ’’opportunity for hearing” is directly and 

very much in dispute. 

This question arises from the tact that on May 20, 1954, at the 
time and place scheduled for the hearing, the Examiner presiding at the 
hearing, refused to grant a continuance, following which respondent’s 
counsel withdrew from the hearing, the respondent did not appear, and 
the matter proceeded ex-parte. 

This raises the question, therefore, as to whether the Examiner’s 
refusal to continue was proper or improper. If this discretion was exer¬ 
cised soundly, then it was proper. If it was exercised arbitrarily and 
abusively, then it was improper. What might be considered proper or 
improper, or a sound or an abusive exercise of discretion, must be sound 
or abusive under the circumstances — existing at the time; and as re¬ 
flected by a prior course of conduct, reflecting upon the then conditions, 
and the bona fides or lack d it, of the respondent’s contention. 

The record will show (and the correspondence and testimony will 
support it) that the case was continued repeatedly from time to time; 
in every instance, at the request of the respondent. The respondent 

i 

either alleged that he was ill or his counsel busy. When a date was 
fixed for a hearing, a request was made for a pre-trial conference. When 
a date was fixed for a pre-trial conference, counsel was ’’out of the city. ” 
Tr 7 When counsel suggested a date suitable to him, then the respondent 
’’was too ill to attend. ” When the respondent’s office and whereabouts 
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Tr 8 


were checked — on the day of his "too ill to attend", jhe was in Norris- 

! 

town, Penna., actively engaged in the trial of a case^ Subsequently, 
when a hearing date was in contemplation, counsel for respondent had 
to go to Europe. Upon counsel’s return and the fixing of a date, the 

i 

respondent became ill and requested a subsequent date. Upon the fix¬ 
ing of such a subsequent date (5/20/54), the respondent and his counsel 
produced a doctor’s letter saying, in part, (1) that he was too ill to ap¬ 
pear on the day specified; and/or (2) that he was too iill to appear at any 

j 

time. | 

I 

Such counsel’s letter was written and forwarded on May 17th; and 

I 

such doctor’s letter was written and prepared on Ma^ 18th. On May 

i 

17th (when counsel’s letter was prepared saying that' respondent was con- 

i 

fined and too ill to appear ) respondent was actually engaged in his office 

and in court; and on May 18th (when the doctor’s letter was prepared 

| 

saying that respondent was confined and too ill to appear ) respondent 

i 

was similarly engaged. 

i 

Based on this background and this proof presented by government 
agents, at the time of the hearing (on the Motion), it was apparent that 
the respondent’s Motion was not in good faith, that he had not met the 

i 

standards required of him; that he had had, over and over again, oppor- 

i 

tunity to be heard and for hearing; but that he shim ted same, and would 

I 

as long as possible, if not always, continue to do so. 

Indeed, at the very time of the hearing and the pendency of the Mo¬ 
tion, a request was made (in view of the respondents alleged physical 

I 

condition) to postpone the hearing, and precede it with a pre-trial con¬ 
ference (as had formerly been requested, fixed, and avoided). (N. 19) 
When this request was immediately granted, and the pre-trial conference 
set for the following day (5/21), counsel claimed a lack of notice 
and a lack of time to be available (N. 20); even though associate counsel 
had attended the hearing, represented the respondent for the entire day 
preceding, heard the ruling made; and counsel was supposed to be pres- 

i 

ent at the hearing representing the respondent on triat day and the day 
previous. (N. 20). 
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Tr 


The following are excerpts from exchange of telegrams (1) from 
the Examiner to Counsel Walter, May 19, 1954, "re your tel Harry 
Alker date fixed at your suggestion . . . hearing will be called as sched¬ 
uled in accordance with Director’s letter of April 7 (N. 21) and my wire 
of yesterday (N. 22). This is sixth request for postponement and basis 
must be shown therefor." (N. 15) 

(2) From Counsel Walter to Examiner, May 20th, 4:35 P.M., "Just 
learned indirectly of alleged announcement of pre-hearing conference 
(N. 23). Assume this to be in compliance with heretofore ignored re¬ 
quest. ” (N. 16) 

The following is an excerpt of letter (N. 17) dated March 29, 1954, 
from Examiner to Counsel Walter relative to "pre-trial conference": 

"Dear Congressman Walter: Pursuant to your telephonic 
request of Friday, the 26th, I have (1) marked the case continued; 
and (2) set it down for pre-trial conference for Tuesday, April 6th, 
2:30 P.M.... In event we do not hear from you, it will be assumed 
that the time and place is convenient. Should this not suit your con¬ 
venience, then please phone the Honorable I.W. Carpenter, Director 
of Practice (St 3-8400), and arrange for a suitable time during the 
week of the 5th .... in fact, any day this week (if called for 
promptly) might be just as suitable (since the time was set aside 
for the hearing in question).... If you have this in contemplation, 

9 and will make the necessary arrangements with the Director.... 

and phone me, I can arrange to leave for such conference within the 
hour." 

We think that from the foregoing, there is an absence of 
prejudice, and at least an intended absence of arbitrariness and/or abuse 
of discretion. 

******* 

It is submitted here that these requirements have been complied 
with (1) that the respondent was informed in advance of the "purpose of 
the proceeding and the grounds therefor"; and (2) has been afforded re¬ 
peatedly, opportunity to be heard. These requirements having been met 



I 



» 
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’’the form or procedure.... is of little importance. ” ^t is our view that 

i 

the respondent was fully and properly afforded opportunity of hearing and 

I 

day in court, on the day agreed upon and formally set,j namely, May 20, 

j 

1954; and thereafter, by the Examiner’s rulings and letter of May 28th 
(N. 18, attached), affording opportunity to take depositions, present wit- 

j 

nesses, etc. These offers were at all times completely ignored, and it 
is believed for the reason, that they were not desired \ 

* * * * * ! * * 

Tr 39 With respect to respondent’s MOTION FOR CONTINUANCE, the 
following CONCLUSIONS OF FACT, or mixed conclusions of fact and law, 
are reached, that: 

I 

(a) Respondent’s counsel erred in arguing (R. 99, 107) that the gov- 

i 

ernment was required to prove that respondent was atyle to appear; in- 
stead, the burden was plainly on respondent to show that he was unable 
to go ahead. 

i 

i 

(b) Respondent is essentially not a well man. 

| 

(c) Respondent failed to act in good faith in requesting and arguing 
for the continuance. 

i 

i 

(d) There was not sufficient competent, credible evidence to support 
the respondent’s contention (in view of the surrounding circumstances and 
past history) that he was unable to proceed with the scheduled hearing on 
May 20th at 10:00 A.M. and/or give depositions in connection therewith; 
on the contrary, the evidence would indicate that he iiad been practicing 
his profession as late as May 18th, at a time when h^ was claiming to be 
’’confined to his room”, and ordered to be ’’perfectly j quiet. ” 

(e) The Examiner properly denied the Motion fcir Continuance on two 
grounds cited by the government : (1) that the motion was ’’dilatory, not in 
good faith, and made for the purposes of delay; and (2) that respondent 
’’never intends to come to hearing...., that he will ajlways be able to say 
”1 am too sick to be tried....” (Rec. P. 106) 

♦ * * * * j * * 

Tr 45 It is CONCLUDED as to ’’ opportunity for hearing ” that the record 
indicates that the respondent rather than seeking theihearing which the 


i 
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statute and basic law affords him, desired to avoid a hearing; that in 
the period between March 16th and May 20, 1954, he was repeatedly 
given "opportunity for hearing”, which he, for one reason or another, 
rejected; that there was not a proper and sufficient showing that he could 
not have proceeded with the hearing on May 20th; and that the require¬ 
ments of law as to opportunity for hearing have been amply met; that the 
denial of the Motion for Continuance is not assailable unless it amounts 
to an abuse of discretion; and that the Examiner’s action in denying the 

continuance under all the circumstances, was correct. 

******* 

Tr 76 As stated at Page 5, herein, and subsequently, the facts and the 
law in this case resolve themselves into substantially three areas: (A) 
whether the government has established the proof alleged; (B) Whether 
the respondent received "due notice and opportunity for hearing;" and 
(C) (if the former (B) is answered in the affirmative) whether the estab¬ 
lishment of the proof alleged, constitutes an offense or offenses in law, 
sufficient to warrant an Examiner’s decision and recommended order 
for disbarment. 

Tr 77 We have covered each one of these areas most thoroughly and vol¬ 
uminously. We have presented the record and the testimony of witnesses. 
We have considered the motion and "opportunity for hearing" and the law 
and arguments and citations presented. And have come to the CONCLU¬ 
SION that: 

(A) The government has established the proof alleged; 

(B) The respondent has received due notice and opportunity for 
hearing; and 

(C) The establishment of the proof alleged, constitutes offenses in 
law sufficient to and warranting an order of disbarment. 

Accordingly, the following 

DECISION 

is made: That the respondent, Harry J. Alker, Jr., under Complaint 


i 

i 


No. 1050, be disbarred from further practice before the Treasury De- 

! 

partment, for the reasons herein stated. 

| 

/s/ A. S. Hurzenstein 
Examiner 

Date: February 11, 1955. j 

Filed: March 2, 1955 

I 

i 

i 

i 

i 

i 

— 

I 

Defendant’s Exhibit ”A” 2 

i 

[Filed Mar 16, 1956] | 

Tr 1 TREASURY DEPARTMENT 

Bureau of Internal Revenue 
Office of the Director of 
Practice 

Washington^ D.C. 

DISBARMENT PROCEEDINGS 

j 

In the matter of: Harry J. Alker, Jr., Respondent: Complaint No. 

1050, Enrolled Attorney 

STATEMENT OF CHARGES 

I 

! 

Paragraph 1: This statement of charges is made pursuant to 31 

| 

CFR 10.7, as amended. 

Paragraph 2: Preliminary notice has been given as contemplated 
by 31 CFR 10.7 (b), as amended. 

I 

Paragraph 3: Harry J. Alker, Jr., 1505 Land!Title Building, Phila- 

i 

delphia. Pa., hereinafter referred to as the respondent, was granted en- 

i 

rollment to practice as an attorney before the Treasury Department on 
July 22, 1921. Renewal of the enrollment was granted on March 3, 1952. 
Said enrollment has been in force and effect at all times since the date 

i 

first mentioned. 

i 

Paragraph 4: On January 31, 1952 respondent filed his Application 
for Renewal of Enrollment Card. This application stated that respondent 

I 

had filed an income tax return for each year since the date of his enroll¬ 
ment. This was false, and known by respondent to bt false, in that no 
returns had been filed for the years 1946, 1949, and |1950. 
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Paragraph 5 : Respondent’s income tax return for the year 1947 
was false, and known by the respondent to be false, in stating that his 
latest return had been filed for 1946. 

Paragraph 6: Respondent’s income tax return for the year 1949 (when 
ultimately filed) was false, and known by respondent to be false, in stating 
that $3, 643.11 had been paid by payments on the 1949 Declaration of Esti¬ 
mated Tax, when in truth no payment had been so made. 

Tr 2 Paragraph 7 : Respondent prepared and signed (without attaching 
a power of attorney) an income tax return for Stanley N. Cryer for the 
year 1948. Knowing the deduction to be false, respondent entered 
$425.00 as contributions in the return, although Cryer’s contributions 
had been very much less than that amount. 

Paragraph 8 : Respondent prepared and signed (without attaching 
a power of attorney) an income tax return for Stanley N. Cryer and 
Margaret L. Cryer, his wife, for the year 1949. Knowing the deduc¬ 
tions to be false, respondent claimed $1,484.08 as expense of enter¬ 
taining customers, although Cryer had informed him that the correct 
amount was $484. 08; and $1, 523.13 as general office expense, although 
Cryer had informed him that the correct amount was $523.13. 

Paragraph 9 : In connection with the Estate of Joseph J. Mulconroy, 
on or about March 17, 1952 respondent obtained a postponement of a sched¬ 
uled conference with Conferee Edward Cohen and an examiner by falsely 
stating to the conferee, with intent to deceive, that Internal Revenue Agent 
in Charge Leslie R. Miles had immediately theretofore granted such post¬ 
ponement to him, the respondent. 

Paragraph 10: In connection with the examination of the 1949 in¬ 
come tax return of Mrs. Elsie T. Freihofer, 207 Winding Way, Merion, 
Pennsylvania, respondent, with intent to deceive, falsely stated to Inter¬ 
nal Revenue Agent L. M. Sterner that taxpayer’s 1948 return had inad¬ 
vertently omitted dividends of approximately $3 , 500, but that the omis¬ 
sion had been caught from information returns, the return examined, the 
omitted dividends taken into taxable income, and the tax paid on the de¬ 
ficiency. The return had not been examined as stated, and tax had not 


I 

i 
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l 

been assessed or paid on the dividends. 

Paragraph 11: In connection with an estate tax return in the Estate 
of Maggie R. Baird, respondent, with intent to deceive, caused an affi¬ 
davit to be prepared and filed denying transfers during decedent’s life- 
time. At a subsequent conference in the same mattet the respondent, 

with intent to deceive, referring to the preparation and filing of the above 

Tr 3 ! 1 

affidavit, falsely stated to Mr. John Armstrong of District Counsel’s 

office and to Technical Advisor Boushee that: ’’This happened before I 

i 

got into the case. ” 

Paragraph 12: Acting as sole surviving executor in the Estate of 
William Freihofer, respondent, with intent to deceive, falsely denied 

i 

i 

that he had earlier represented that he would receive fees in that estate 
at the rate of 5 percent on personalty; and falsely denied in the income 
tax case of that estate the existence of a collateral agreement fixing the 
value of certain assets, executed by him in connection with the closing 

i 

of the estate tax case. With intent to deceive, respondent also filed an 
affidavit which, among other things, falsely stated that certain items 
totaling $223,000 had been paid on or before December 31, 1948. 

Paragraph 13: In connection with an examination of respondent’s 
own income tax liability he on or about May 23, 195lj, with intent to de¬ 
ceive, falsely stated to Special Agent Herbert S. Mednick that his income 
tax return for 1946 had already been examined, wheh in truth it had 
never been filed. Also, with intert to deceive, he falsely asserted that 

i 

his returns for 1949 and 1950 had been filed. On one occasion when Agent 

i 

Mednick, during the examination, sought to telephony respondent, the 

! 

latter, with intent to deceive, caused his switchboard operator falsely 
to state that he was busy conferring with clients. 

I 

Paragraph 14: In connection with the related examination of the 
— 

income tax returns of respondent’s sisters, Marion Alker and M. Lois 
Corson, respondent, with intent to deceive, falsely Stated to Agents Med- 

i 

nick and Segal, prior to February 28, 1952, that thb respective returns 

of the sisters for the years 1949 and 1950 had been filed. 

j 

l 

| 

j 

i 
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Paragraph 15: Respondent has willfully failed to file many returns, 
required by law, with reference to his own income. His 1942 return was 
received in 1945; his 1944 return was received March 14, 1946; as indi¬ 
cated in Paragraphs 4 and 5, above, his return for 1946 was never filed; 
his return for 1947 was received April 15, 1949, after an extension to 
Tr 4 September 15, 1948; his return for 1949 was received February 
28, 1952, after an extension to September 15, 1950; his return for 1950 
was received February 29, 1952. 

Paragraph 16: Respondent’s income tax return for 1942, showing 
no tax liability, was undated (but as indicated in Paragraph 15 was received 
by the collector in 1945); on page 4 thereof a scrawl, superimposed across 
the printed matter of Schedule H and containing no figures, substituted 
for the required breakdown of business or professional expense; Item 
13 on page 1 stated that respondent had paid $30,186. 23 in interest, but 
respondent omitted all explanation in Schedule C. The filing of this re¬ 
turn, and of others described in subsequent paragraphs, establishes that 
respondent is not possessed of the necessary qualifications to enable him 
to render valuable services to claimants; and establishes that he does not 
exercise due diligence in preparing and filing returns, but that, on the 
contrary, he unreasonably delays the prompt disposition of official mat¬ 
ters. 

Paragraph 17: Respondent’s income tax return for 1944 showed no 
tax liability; interest in the amount of $1, 385.77 was claimed as a deduc¬ 
tion without explanatory information. 

Paragraph 18: Respondent’s income tax return for 1945 showed no 
tax liability; an interest deduction of $3, 515. 58 was claimed without ex¬ 
planatory information. 

Paragraph 19: Respondent’s undated income tax return for 1947, 
received by the collector April 15, 1949 (see Paragraph 15 above), ig¬ 
nored the form’s request for the printing— as distinguished from writing — 
of basic information. It showed no tax liability, but contained in an at¬ 
tachment explaining Schedule C a mistake in addition, against the Govern¬ 
ment, in the amount of $7, 516.05. This return claimed Sallie Alker, a 



niece, as a dependent, although in the return of her parents for the same 

! 

year she was similarly listed as a dependent. 

i 

Paragraph 20: Respondent’s 1948 income tax return, handwritten 
— 

in portions requested to be printed, showed no tax liability; a loss of 

$2, 638.19 from business or profession was claimed iti Schedule C, and 

i 

Tr 5 in the attachment purporting to support that schedule, there is a 

i 

mistake in addition, against the Government, of $4, 300.75. In this re¬ 
turn also Sallie Alker was claimed as a dependent although in the re- 

i 

turn of her parents for the same year she was similarly listed as a de¬ 
pendent. | 

Paragraph 21: Respondent’s 1949 income tax return, undated but 
— 

received seventeen months after expiration of an extension which had been 

i 

granted to respondent, claimed business or professional expenses of 
$93,183.01 without any attempt to itemize either in Schedule C or G 

the expenses incurred a required Capital Gains Schedule D was not at- 

! 

tached; a loss of $8, 320. 48 from rental property was claimed in Schedule 
B, but no supporting information was provided in Schedules F or G, as 

i 

required; minor mistakes of addition were made in Schedule B; in the list 
of non business deductions on page 3 no information was supplied except 

i 

five subtotals, one of which is $24, 506 . 50 claimed paid as interest. 

Paragraph 22: Respondent’s undated income ta|x return for 1950 

was received by the Collector February 29, 1952, and showed no tax li- 

i 

ability; it showed a net loss of $17, 520.11 from business or profession, 

j 

but had attached no supporting Schedule C (profit and loss statement), as 
required; in Schedule A required information as to dividends was omitted; 

i 

in Schedule B required information as to interest received was omitted; 
in Schedule F a loss of $4,283.96 from rental property was claimed, but 

j 

required supporting information in Schedules H and I was omitted; non¬ 
business deductions of $808. 25 for Contributions and $16, 511. 54 for Inter¬ 
est were claimed without any supporting informationj; the item of $808. 25 
was inserted in disregard of the limitation of 15 percent of Item 4, page 
1; Withholding Form W-2 was not attached, as requited. 

Paragraph 23: During an examination of the 1948 income tax return 
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of Robert H. and Norma C. Ivy, respondent represented the taxpayers. 
Through a series of many broken appointments (without explanations), 
failures to telephone, and failures ot produce records when appointments 
Tr 6 were kept, respondent unreasonably delayed the examination for 
one year, although in the agent’s opinion it could have been completed 
in one day; the case was submitted unagreed. 

Paragraph 24: During an examination of the 1948 income tax return 
of Dr. Preston C. Iverson, respondent represented the taxpayer. Re¬ 
spondent unreasonably delayed the examination through failure to answer 
telephone calls, through failure to call back according to his promises, 
through failure to make available information which he had earlier said 
was in his possession and available to the agent, and through false and 
evasive answers concerning specific data. 

Paragraph 25: During an examination of the 1946, 1947 and 1948 
income tax liability of Dr. James R. Cameron respondent represented 
the taxpayer, and secured from him a power of attorney. Respondent 
and, from that time forward, the taxpayer, unreasonably delayed the 
examination by the denial of material information to the agents, by re¬ 
fusal to answer messages or to speak to them, and by making, with intent 
to deceive, false statements to such officers. 

Paragraph 26: During an examination of the 1945, 1946 and 1947 
income tax returns of Ellen Newbold Jacobs respondent represented 
the taxpayer. Respondent unreasonably delayed the examination by mak¬ 
ing himself inaccessible or difficult of access to the examining officer, 
and by failing to keep promises as to appointments and supplying records. 

Paragraph 27: During an examination of the 1946, 1947, 1948 
and 1949 tax returns of Dr. John J. Stetzer, Jr., respondent represented 
the taxpayer. Respondent unreasonably delayed the examination by fail¬ 
ing to answer telephone calls, by the ignoring of the agent’s requests, 
belligerency, broken promises to call or confer, and the refusal of infor¬ 
mation and records. Because of the impossibility of making an adequate 
examination the case was submitted unagreed with all business expenses 
disallowed and a 50 percent penalty added pursuant to section 293 (b) 
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of the Internal Revenue Code. i 

i 

i 

Paragraph 28: During an examination of the 1946 and 1947 income 
— 

tax returns of Esther Allen Off, respondent represented the taxpayer. 
During a period of approximately five months he unreasonably delayed 

I 

Tr 7 the examination by refusal to answer the examining officer’s tele- 

| 

phone calls and by failure to return such calls despite ;his secretary’s 
promises. | 

i 

I 

Paragraph 29: During an examination of the incbme tax returns 
— 

of Stanley N. Cryer for 1947 and 1948 respondent’s office informed 

i 

Conferee Samuel J. Chesnut, Jr., that he could not attend a hearing 
scheduled for August 9, 1951, since his presence was required in a 

i 

case being heard in the Orphans Court of Philadelphia^ and accordingly he 

i 

did not appear at the scheduled conference. No hearings were scheduled 
in the Orphans Court for August 9, 1951. In the same! investigation re- 

i 

spondent unreasonably delayed the prompt disposition jof the case through 
broken promises to supply information and evasive reasons for his fail¬ 
ures. 

i 

Paragraph 30 : During an examination in 1951 of respondent’s income 

tax liability respondent unreasonably delayed the examination by breaking 

i 

promises to produce records and, on practically every occasion in July, 
August, September and October of 1951 when called by the agent, by fail¬ 
ing (at least 12 times) to return the call. 

Paragraph 31 : During the course of the foregoing investigation re¬ 
spondent attempted to interfere with the examination tyy preventing the 
agents from obtaining records and information from freihofer Baking Co., 
Philadelphia, Pennsylvania; William Freihofer Baking Co., Allentown, 
Pennsylvania; Tradesmen’s National Bank and Trust Co., Philadelphia, 
Pennsylvania; Sara Freihofer; and Mrs. Smith’s Pie Co., Pottstown, 

i 

Pennsylvania. 

j 

Paragraph 32: On several occasions in different cases respondent 

' i 

used intemperate and abusive language in talking aboiit official matters to 

I 

Special Agent Mednick and to Internal Revenue Agent Segal, respectively. 

In the examination of the 1946 income tax return of Jcihn J. Stetzer, Jr., 
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respondent berated Internal Revenue Agent Gerson, using intemperate 
and abusive language. 

Paragraph 33: During the course of the examination of the 1945, 

1946, and 1947 income tax returns of Ellen Newbold Jacobs respondent 
sought by threat of the importance of the family of the taxpayer to in¬ 
fluence the action of the examining officer. 

Tr 8 Paragraph 34 : On or about November 10, 1952 respondent attempted 
to influence the action of Special Agent Mednick by stating that if he sent 
any more letters of inquiry to his (respondent’s) clients, he would get in 
touch with Attorney General McGranery, Secretary of the Treasury Snyder, 
Senator Martin and Representative Walter. On numerous other occasions 
he made more general threats of the use of influence in Washington, in¬ 
cluding mention of the name of Representative Walter. 

Paragraph 35 : The charges herein constitute grounds for disbar¬ 
ment. 

/s/ J. W. Carpentor 
Director of Practice 

Date: Dec. 16, 1953 
(LLinville:dwh-12/15/53) 



3Jniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Harry J. Alker, Jr., appellant 
v. | 

George M. Humphrey, Secretary of the Treasury, 


APPELLEE 


APPEAL FROM TEE EXITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 


OLIVER GASCH, 

■ United States Attorney. 
LEWIS CARROLL, 
MILTON EISENBERG, 
Assistant United States Attorneys. 
Of Counsel: j 

LAWRENCE LINVTLLE, 

Special Assistant to the General Counsel, 

Department of the Treasury, j 


jnuecL states Court of Appeals 
For the 

District of Columbia Circuit 

fiLED NOV 2 6 195S 





No. 1335S 


COUNTERSTATEMENT OF QUESTION PRESENTED 

In appellee's opinion the question on appeal is whether an 
administrative order of disbarment is valid where an applica¬ 
tion for a continuance of the disbarment hearing was denied on 
the basis of a finding that the application was not made in 
good faith, and numerous other continuances had been granted 
on appellant’s request, and full opportunity was had or offered 
to appellant to present a defense. 
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Untteb £s>tate<S Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13358 

Harry J. Alker, Jr., appellant 
v . 

George M. Humphrey, Secretary of the Treasury, 

APPELLEE 

APPEAL FROM TEE EXITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court granting 
defendant-appellee’s motion for summary judgment and deny¬ 
ing plaintiff-appellee’s motion for preliminary injunction 
(J. A. 12). The appellee is head of the Department of the 
Treasury of which the Internal Revenue Service is a constitu¬ 
ent part (J. A. 1). The appellant is an attorney who has been 
disbarred from practicing before the Treasury’ Department 
(J. A. 1-2, 31). The complaint alleges that the order of dis¬ 
barment is unlawful and prays for declaratory and injunctive 
relief (J. A. 1-5). 

A. Introduction 

The complete record of the administrative proceeding out of 
which this litigation arose was before the District Court and 
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is in the record on appeal. From this record it appears that 
formal proceedings for disbarment of the appellant were initi¬ 
ated on December 16, 1953, by the filing of a complaint by the 
Director of Practice of the Treasury Department (D. Ex. 2 
(Tab A)) - 1 The complaint alleged in substance that appellant 
had falsely stated that he had filed income tax returns for the 
years 1946, 1949, and 1950; that appellant’s returns filed in 
other years contained statements which were false and known 
by appellant to be false; that appellant made false representa¬ 
tions in proceedings before the Internal Revenue Service; that 
appellant filed incomplete or otherwise inadequate returns; 
that appellant by various improper tactics had unreasonably 
delayed investigations by the Internal Revenue Service; that 
appellant on several occasions in different cases had used in¬ 
temperate and abusive language in discussing official matters 
with employees of the Internal Revenue Service; that appel¬ 
lant sought by threat of the importance of a client’s family to 
influence an examination of the client’s income tax returns, 
and that appellant attempted to influence action on other tax 
matters by threats of influence in Washington (Ibid.). After 
sendee of the complaint upon appellant, he requested and was 
furnished particulars with respect to some of the charges (Id. 
(Tabs B-D)). Thereafter, on February 24, 1954, appellant 
filed an answer to the complaint denying the charges and re¬ 
questing a hearing (Id. (Tab E)). 

B. The prehearing requests for continuances 

On March 1. 1954, appellant was advised by a Treasury 
Department hearing examiner that his case would be heard 
on March 16. 1954, in Philadelphia (D. Ex. 8 (45)). The next 
day appellant addressed a letter to the examiner in which he 
stated: “In view of the fact that this office is sw'amped with 
income tax returns until the 15th, I wonder if it wouldn’t 
be better to fix a time in the following week as it will take 

1 Portions of the administrative record not printed in the Joint Appendix 
are referred to in this brief by their original exhibit ntunber designations. 
The reference in the Inside parenthesis is to the particular part or page of 
an exhibit In point. 
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a week to line up our witnesses, and it will be impossible to 
do that between now and March 15th” (D. Ex. 8 (44)). The 
examiner promptly agreed to appellant’s request, and on March 
4, 1954. all parties were notified that the scheduled hearing 
would be continued to March 30, 1954 (D. Ex. S (43)). In 
response to this notice, appellant, on March 6, 1954. wrote 
the examiner as follows: “My attorney in this matter, Hon¬ 
orable Francis E. Walter, spoke to me over the ’phone yes¬ 
terday and told me to tell you to hold up fixing any date or 
making any arrangements until he got in touch with you 
or Mr. Carpenter [the then Director of Practice]. He will 
undoubtedly get in touch with you early in the week” (D. 
Ex. 8 (42)). On March 11, 1954, the examiner, noting that 
the promised request for a continuance had not been made, 
confirmed the March 30. 1954, hearing date (D. Ex. 8 (42)). 
However, on March 29, 1954, after a telephone conversation 
with Mr. Walter, counsel for appellant, the examiner again 
agreed to a continuance of the hearing and set the matter down 
for a pretrial conference on April 6, 1954 (D. Ex. S (39)). In 
a letter to counsel advising him of this continuance, the exam¬ 
iner requested that he forward as soon as practicable a motion 
for a continuance, and stated that if the date fixed did not 
suit his convenience, another date could be arranged for any 
time during the week of April 5 or sooner if requested (D. 
Ex. S (39)). On April 1, 1954, counsel for appellant wrote 
to the Treasury Department’s Director of Practice requesting 
another continuance of the scheduled hearing, this time until 
some time during the week of May 17, 1954 (D. Ex. S (37)). 
As reasons for this request, Mr. Walter stated that he would be 
engaged on Congressional business in Albany. New York, 
until April 9, 1954, and that he would be in Europe from April 
13. 1954, to May 11, 1954, as a United States delegate to a 
conference of an Intergovernmental Committee for European 
Migration (D. Ex. 8 (37)). Counsel’s letter stated also: 
“I would like to dispose of this matter before I leave, but do 
not feel that Mr. Alker is in physical shape to proceed on the 
afternoon of April 9th, which is the only free time I can 
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possibly arrange for” (Ibid). 2 The Director of Practice for¬ 
warded this letter to the hearing examiner on April 7, 1954, 
with a request for an early date for a hearing in the case (D. 
Ex. S (34)). On April 14,1954, however, the hearing examiner 
agreed to this request for a continuance this time until May 
17.1954 (D. Ex. 8 (33)). Subsequently, after another request 
from counsel for appellant, this hearing date also was post¬ 
poned and the hearing was scheduled for May 20, 1954 (D. 
Ex. 8 (2)). 

On Tuesday. May IS, 1954, at approximately 10: 30 a. m., a 
letter from Mr. Walter was delivered by hand to the office 
of the hearing examiner (D. Ex. S (28)). The letter was 
dated May 17, 1954, and stated that it was enclosing “a cer¬ 
tification from a reputable physician which bears out the 
statements I have made to you concerning the inability of 
Mr. Alker to appear at a hearing in the above matter” (Ibid.). 
The certification referred to was a letter addressed to Mr. 
Walter by Dr. Ronald C. Moore and was dated May 18, 1954 
(D. Ex. S (2S)). The letter described appellant’s physical 
condition and stated that: '‘He is confined to his room, and 
I have ordered him to be perfectly quiet. He cannot be present 
at any hearing at this time or any future time until his con¬ 
dition warrants it” (Ibid.). After receipt of counsel’s letter 
and at the request of the Director of Practice, the hearing 
examiner, on May IS, 1954, by telegraph, informed counsel for 
appellant that evidence would be taken at the scheduled May 
20, 1954. hearing with regard to appellant’s ability to pro¬ 
ceed. and that a decision on appellant’s motion or a continu¬ 
ance would be deferred until after this hearing (D. Ex. 8 (28)). 
In reply counsel for appellant, on May 19, 1954, addressed 
the following telegram to the hearing examiner: REURTEL 
HARRY ALKER HAS BEEN AND IS CONFINED TO HIS 
HOME BECAUSE OF ILLNESS. YOUR ARBITRARY IN- 
SISTANCE ON PROCEEDING TOGETHER WITH YOUR 
CONSTANT CONTACTS WITH COMPLAINANT PRE¬ 
CLUDES IMPARTIAL HEARING AND IS CONCLUSIVE 
PROOF YOU HAVE PREJUDGED THIS MATTER” (D. 
Ex. 8 (27)). 

’ It was later learned that on April 9, 19.74, apj>ellant was in Norristown, 
Pennsylvania, actively encased in the trial of a ease (D. Ex. 8 (7, 16)). 
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C. The proceedings before the hearing examiner 

On May 20, 1954, the hearing convened, as scheduled, for 
the purpose of hearing evidence on the motion for a continu¬ 
ance (D. Ex. 1 (2)). Appellant was represented at this hear¬ 
ing by Edwin Hall, Esq., an attorney and office associate of Mr. 
Alter (D. Ex. 1 (2)). Mr. Hall, after stating the motion for a 
continuance, called three witnesses in appellant’s behalf. Dr. 
Moore, who had prepared the medical certificate, testified that 
he had been treating appellant for various ailments since 1943 
and that appellant was in a very bad physical condition (D. 
Ex. 1 (2-6)). The Doctor stated that he had been compelled 
since May 10,1954. to keep a black patch over appellant’s right 
eye and that he had confined appellant since Monday, May 
17, 1954, to his apartment (D. Ex. 1 (4)). On cross-examina¬ 
tion, the Doctor admitted that his medical certificate was not 
prepared until Tuesday, May IS, 1954 (a day after Mr. Wal¬ 
ter’s transmittal letter); that although the certificate was ad¬ 
dressed to Mr. Walter (at appellant’s request), it was requested 
by and personally delivered to appellant, and that it was de¬ 
livered to appellant at his office on the morning of May ISth 
despite the statement in the certificate that appellant was con¬ 
fined to his apartment (D. Ex. 1 (6-2$)). At one point in his 
testimony. Dr. Moore implied that appellant might be able to 
attend a hearing in sixty days (D. Ex. 1 (5)); however, on 
further questioning, he indicated that a “spastic” stomach con¬ 
dition from which appellant suffered would be prone to recur 
at any future time under the stress of a hearing (D. Ex. 1 
(26)). The other witnesses, who were dentists, testified con¬ 
cerning the poor condition of appellant’s teeth, but did not 
give any direct testimony regarding appellant’s ability to at¬ 
tend the scheduled hearing in this case (D. Ex. 1 (29-31, 51- 
54)). 

In rebuttal, the Acting Director of Practice presented testi¬ 
mony from several special agents and other employees of the 
Internal Revenue Service. Their testimony established that 
appellant was engaged in the practice of his profession on 
Thursday, May 13, 1954 (D. Ex. 1 (35-36)); that- on Friday, 
May 14, 1954, appellant transacted business in the office of 
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the appellate division of the Internal Revenue Service and ap¬ 
peared at the Estate Tax Office of the Internal Revenue Serv¬ 
ice (D. Ex. 1 (36-37, 41-42, 56-57, 60, 70-71)): that on Mon¬ 
day,, May 17, 1954, appellant attended a morning calendar call 
in the United States Tax Court, in Philadelphia and afterwards 
walked a mile from the Tax Court to his office (D. Ex. 1 (37, 
42-44, 56, 60. 61. 71)); and that on Tuesday, May 18, 1954. 
appellant left hi? apartment at about 7:50 a. m., and entered 
the building in which his office was located at about 8:00 a. m. 
(D. Ex. 1 (37-38)). It also was established that appellant 
was not wearing a black patch over his eye on these occasions. 

At the conclusion of the hearing on the motion for a con¬ 
tinuance and after argument by counsel, the hearing examiner 
denied the request for a further continuance. The examiner 
indicated that, he agreed with the contention of the Director 
of Practice that the motion for a continuance was “dilatory, 
false, and fraudulent” (D. Ex. 1 (106)), and later stated that 
“it was apparent that the respondent’s motion was not made 
in good faith, that he had not met the standards required of 
him: that he had had, over and over again, opportunity to be 
heard and for hearing: but that he shunned same, and would 
as long as possible, if not always, continue to do so” (D. Ex. 
5 (7)). After denying the motion for a continuance, the ex¬ 
aminer informed the parties that the case would proceed the 
following morning. He advised counsel for appellant that de¬ 
fense witnesses could be presented even if appellant was not 
present; that appellant could testify by deposition at such time 
as was convenient or his health permitted; that appellant’s 
answer to the complaint could be admitted with a stipulation 
that appellant would so testify if present, and that appellant 
could wait until all the testimony was in and then gave his tes¬ 
timony by deposition (D. Ex. 1 (100-102, 104)). None of 
these offers were accepted by appellant. 

The following morning. May 21, 1954, neither appellant nor 
any one in his behalf appeared at the hearing (D. Ex. 1 (111— 
112)). After attempting unsuccessfully to communicate with 
appellant or Mr. Hall at their offices, the hearing examiner in¬ 
structed the Director of Practice to proceed with his case (D. 
Ex. 1 (112)). The Director of Practice then presented 18 wit- 
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nesses who testified in support of the charges in the complaint 
(D. Ex. 1 (112-256)). The hearing was concluded on Mon¬ 
day, May 24, 1954, and the next day, the hearing examiner 
wrote to appellant advising him of this fact (D. Ex. 8 (24)). 
In this letter, the hearing examiner stated that after review of 
the transcript of the hearing, if appellant desired to produce 
witnesses and testimony or take depositions, a motion for this 
purpose would be considered (Ibid). This suggestion was re¬ 
peated by the examiner in a letter to appellant’s counsel on 
May 28,1954 (D. Ex. 8 (23)). 

On August 24 and 27, 1954, copies of the transcript of the 
hearing and exhibits were furnished to appellant and his coun¬ 
sel, Mr. Walter (D. Ex. 8 (22, 20)). On September 7, 1954, 
the Director of Practice submitted his proposed findings and 
conclusions and a supporting brief and copies of these docu¬ 
ments also were furnished to appellant and his counsel (D. Ex. 
8 (18, 17)). On October 18, 1954, appellant personally sub¬ 
mitted exceptions, a request for findings and a ‘‘short brief,” 
and requested the right to file supplemental exceptions, sup¬ 
plemental findings of fact and conclusions of law, and a sup¬ 
plemental brief (D. Ex. 8 (13)). Subsequently, on December 
20, 1954, after further continuances and extensions, appel¬ 
lant’s counsel filed a “short supplemental brief” and “supple¬ 
mental exceptions” (D. Ex. 5 (62-63)). 

On March 2, 1955, the hearing examiner filed findings and 
a recommended decision in the case in which he concluded that 
the charges alleged in the complaint for disbarment had been 
established beyond “any peradventure of doubt.” (D. Ex. 5 
(6)). In his report, the examiner noted that despite appel¬ 
lant’s failure to appear at the hearing, he considered fully 
appellant’s answers, other allegations, arguments, and explana¬ 
tions to the extent that they might tend to explain or mitigate 
the facts charged (D. Ex. 5 (5)). The examiner found, how¬ 
ever, that: “On all the evidence shown, it is apparent that the 
respondent [appellant] has been guilty of disreputable and 
unprofessional conduct, has refused to comply with the regu¬ 
lations governing practices before the Treasury Department, 
and has been shown to be incompetent to practice before the 
Department” (D. Ex. 5 (62)). Copies of the examiner’s re- 
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port were furnished to appellant and his counsel and they were 
advised of their right to submit exceptions to the decision and 
supporting reasons therefor and to appeal to the Secretary of 
the Treasury (D. Ex. S (1-3)). 

D. The appeal to the Secretary of Treasury and the final 

order of disbarment 

On April 5, 1955, appellant filed a notice of appeal to the 
Secretary of the Treasury, exceptions to the hearing examiner’s 
report, and a supporting brief (D. Ex. 6). The brief stated 
that the evidence on which the examiner relied in sustaining 
the charges in the complaint was improperly admitted because 
“it was admitted at a hearing held after the Examiner had 
abused his discretion by failing to grant the respondent’s [ap¬ 
pellant’s] request for a continuance” (Ibid, passim). The 
brief also stated that if appellant “had an opportunity for hear¬ 
ing he would be able to establish the matters alleged in his 
answer which clearly refute alleged charges in the complaint 
as filed by the Director of Practice” (Id., Br. 6S). 

On January 31, 1956, the Secretary of the Treasury rendered 
his decision on appeal (D. Ex. 7). The Secretary held that 
the hearing examiner had acted “reasonably” in denying appel¬ 
lant’s motion for a continuance, and that the record made sup¬ 
ported the recommended decision of disbarment (Id. at 2). 
However, after noting that appellant “earnestly” contended 
that he should be afforded an opportunity in a hearing to dis¬ 
prove the charges, the Secretary stated that he was prepared 
to grant appellant another opportunity for a hearing “if the 
resultant delay does not. prejudice the interests of the Govern¬ 
ment” (Id. at 3). Accordingly, the Secretary ruled that 
appellant would be afforded further opportunity for a hearing, 
provided he made a formal written request for such a hearing 
and consented to the temporary suspension and surrender of 
his enrollment card pending final determination of the proceed¬ 
ing (Ibid.). The Secretary also ruled that if appellant did not 
make a request for a hearing under the stated conditions, the 
decision of the examiner would stand affirmed (Ibid.). Ap¬ 
pellant never requested the proferred hearing, and, accordingly. 
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on February 28, 1956, a formal order was entered striking 
appellant’s name from the roll of attorneys authorized to repre¬ 
sent claimants before the Department of the Treasury 
(J. A. 31). 

STATUTE INVOLVED 

Title 5 U. S. C. § 261 (1952) provides as follows: 

Rules for government of agents representing claim¬ 
ants: 

The Secretary of the Treasury may prescribe rules 
and regulations governing the recognition of agents, 
attorneys, or other persons representing claimants be¬ 
fore his department, and may require of such persons, 
agents, and attorneys, before being recognized as rep¬ 
resentatives of claimants, that they shall show that 
they are of good character and in good repute, possessed 
of the necessary qualifications to enable them to render 
such claimants valuable service, and otherwise com¬ 
petent to advise and assist such claimants in the presen¬ 
tation of their cases. And such Secretary may after due 
notice and opportunity for hearing suspend, and disbar 
from further practice before his department any such 
person, agent, or attorney shown to be incompetent, 
disreputable, or who refuses to comply with the said 
rules and regulations, or who shall with intent to de¬ 
fraud, in any manner willfully and knowingly deceive, 
mislead, or threaten any claimant or prospective claim¬ 
ant. by word, circular, letter, or by advertisement. 
(July 7. 1SS4, ch. 334. § 3, 23 Stat. 258.) 

SUMMARY OF ARGUMENT 

This case is here on appeal from an order of the District 
Court granting the defendant-appellee’s motion for summary 
judgment in a suit challenging the validity of an order dis¬ 
barring the plaintiff-appellant from practice before the De¬ 
partment of the Treasury. Appellant’s sole contention is that 
the order is invalid because a hearing examiner refused a re¬ 
quest for continuance of the disbarment hearing. The record 
shows, however, that the application for a continuance was 
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not made in good faith and that appellant had been granted 
several previous continuances. Moreover, the record also 
shows that appellant had or was offered numerous other op¬ 
portunities to present a defense to the disbarment complaint. 
On this record, it is clear that the examiner properly exercised 
his discretion in denying a further continuance and that the 
disbarment proceedings fully satisfied the requirements of the 
applicable statute and due process of law. It follows that ap¬ 
pellant's contention is without merit and that the order of 
the District Court should be affirmed. 

ARGUMENT 

The administrative disbarment proceedings fully satisfied the 
requirements of 5 U. S. C. § 261 and due process of law and 
the order of disbarment was valid and proper 

A. The hearing examiner did not abuse his discretion in denying appellant’s 
request for a continuance under the circumstances of this case 

Title 5 U. S. C. $5 261 (1952) authorizes the Secretary of the 
Treasury to disbar attorneys from practice before the Depart¬ 
ment “after due notice and opportunity for hearing. * * *” 
The only issue raised on appeal is whether appellant was de¬ 
nied “opportunity for hearing” by the hearing examiner’s re¬ 
fusal of appellant’s last request for a continuance. That the 
action for a presiding officer upon an application for a continu¬ 
ance “is purely a matter of discretion, and not subject to re¬ 
view by this Court, unless it be clearly shown that such dis¬ 
cretion was abused, is settled by too many authorities to be 
now open to question.” Isaacs v. United States, 159 U. S. 487, 
489 (1895). See also, Neufield v. United States, 73 App. D. C. 
174.118 F. 2d 375 (1941). Since it must be conceded that the 
request for a continuance was directed to the discretion of the 
hearing examiner, the question is whether the hearing exam¬ 
iner abused his discretion in this case. It will be demonstrated 
that there was no abuse of discretion and accordingly that the 
administrative disbarment proceedings fully satisfied the re¬ 
quirements of the statute and due process of law. 

Appellant contends that an abuse of discretion was estab¬ 
lished because the continuance was denied despite evidence 
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that he was ill at the time of the hearing. There is no abso¬ 
lute rule, however, requiring a continuance because of a 
party's illness and there are many federal a and state 4 cases 
sustaining refusals to grant continuances on the ground of a 
party’s illness. Admittedly there are cases in which continu¬ 
ances have been granted because of a party’s illness, but none of 
these support appellant’s broad suggestion that a continuance 
must be granted in such situations as a matter of course. The 
cases simply hold that if under all the circumstances it was 
arbitrary to deny a continuance to a disabled party, then there 
was an abuse of discretion; and conversely, that if under all 
the circumstances it was reasonable to deny a continuance to 
a disabled party, then there was not an abuse of discretion. A 
party’s illness raises the question of the necessity for a continu- 

1 Jones v. Little, 2 Pall. 1X2 (1702) : Goldsby v. United State*, 160 U. S. 
70. 72 (180.1) : Ballard v. Nyc, IS F. 2d OS (5th Cir. 1027) ; Druckrnan v. 
Forsyth Furniture Lines. 22 F. 2d 50 (4th Cir. 1027) : Smith v. Daniel, 46 
F. 2d 740 (Gth Cir. 1031) ; cert, denied. 2S3 U. S. 852. Cf. also. Hill \. 
Capital Transit Co., 77 U. S. App. D. C. 301, 135 F. 2d 94S (1041) ; Goodyear 
Service v. Fret z folder, 65 App. D. C. 3S0, 84 F. 2d 242 (1936) : National Labor 
Relations Board v. Somerville Cream Co.. 100 F. 2d 257 (1st Cir. 1052) : Ya- 
tional Labor Relations Board v. Algoma Plyirood Co., 121 F. 2d 602, 604-605 
(7th Cir. 1041) ; Speers Sand and Clay Works v. American Trust Co., 52 F. 
2d 831 (4th Cir. 1031), cert, denied, 2S6 U. S. 548. 

4 Ex parte Central Alabama Dry Goods Co., 23S Ala. 20, 180 So. 56 (1930) ; 
Merryman v. Scars, 50 Ariz. 412, 72 P. 2d 943 (1037) ; Berger v. Mantle, 18 
Cal. App. 2d 345, 63 P. 2d 335 (1937) : Dyar v. Dyar, 55 Ga. App. 226, 189 
S. E. 721 (1937) : Arnold v. Pines, 55 Ga. App. 226, 100 S. E. 3S3 (1037) ; 
Williams v. Baker, 61 Ga. App. 56, S. E. 2d 703 (1930) ; Gaines v. Alexander, 
69 Ga. App. 512, 26 S. E. 2d 130 (1943) ; O'Neill v. Wall, 103 Mont. 3S8, 
62 P. 2d 672 (1937) ; Logan v. Jacobs, 180 Okl. 617, 119 P. 2d 53 (1941) ; 
Kaiser v. Hutcheson, 112 S. W. 2d 105S (Tex. Civ. App. 193S) ; Marsh v. 
Williams, 154 S. W. 2d 201 (Tex. Civ. App. 1941) ; Palnur v. Folsom, 1S8 
Ark. 1167. 66 S. W. 1003 (1934) ; Van Houten v. Barrens, 258 N. W. 546 
(Iowa, 1935) : Roscbcrry v. Scott, 120 Kan. 575, 244 P. 1063 (1926) ; Terrell 
v. Flack's Adm'r., 236 Ky. 325. 33 S. W. 2d 23 (1030) ; Winakur v. Zeno, 169 
Mich. 60S, 181 A. 224 (1935) : Autographic Register Co., v. Lerio, 8 N. J. 
Misc. 588 (1930) ; By ns v. Eason, 178 S. C. 175. 182 S. E. 442 (1935) ; Corbly 
v. Corbly, 206 Ill. App. 527 (1017) ; 'Hostettler v. Green, 170 Ky. 119, 185 
S. W. 511 (1916) ; Davidson v. Davidson. 262 Pa. 520. 106 A. 64 (1919) ; 
City of Pittsburgh v. Pennsylvania Milk Control Comm., 6S Dauph. 127 (Pa. 
Com. PI. 1956) ; Benson v. Madden, 203 P. 2d 733 (Ore. 1056) ; Albi v. Reed, 
281 S. W. 2d 8S2 (Mo. 1956) ; In re O'Brien, 113 A. 527, 531 (Vt. 1921). 
Cf. also. Anderson v. Erbcrich, 105 Ark. 321, 112 S. W. 2d 634 (193S) ; 
Lindsey v. Wright, 84 Cal. App. 499. 258 P. 438 (1927). 
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ance but it does not put an end to the exercise of judgment. 
All the circumstances must be considered, and the circum¬ 
stances disclosed by the record in this case leave no doubt of 
the reasonableness of the examiner’s action. 

These circumstances are thoroughly discussed in the hear¬ 
ing examiner’s report. Of primary importance is the exam¬ 
iner’s finding that appellant’s motion for a continuance was 
not made in good faith. Hamah v. Morgenthau , 67 App. D. C. 
119. 120. SO F. 2d S63 (1937); Druckman v. Forsyth Furniture 
Lines, 22 F. 2d 59. 60 (4th Cir. 1927). This finding, as the 
counterstatement of the case establishes, is fully supported 
by the administrative record. The record discloses, for ex¬ 
ample. that the medical certificate in support of the applica¬ 
tion for a continuance stated that appellant was confined to 
his room even though appellant was in his office on the very 
morning the certificate was requested, prepared and delivered 
to him. The record also discloses that the letter requesting 
a continuance actually was written before the medical certifi¬ 
cate on which it purported to rely. Significantly, appellant 
in his proposed findings submitted to the hearing examiner 
after the hearing contended that the medical certificate was 
‘‘inadvertently” dated May ISth and was actually a duplicate 
of an original, dated May 17. which Mr. Walter, appellant’s 
counsel, did not receive in time to mail back to the appellant’s 
office. These assertions were flatly contradicted however by 
the testimony of appellant’s own witness. Dr. Moore, who 
had testified that he was not requested to prepare the certifi¬ 
cate until the morning of May 18th (counsel’s letter was writ¬ 
ten May 17th) at approximately S:00 or S:30 a. m.. that the 
request came directly from appellant Alker, that he prepared 
the certificate that same day. May ISth, and delivered it by mes¬ 
senger to appellant Alker, and that he never discussed the 
matter with Mr. Walter or sent him a report (D. Ex. 5 (64-A)). 
Furthermore, the record shows that although the motion for 
a continuance anticipated that appellant would be disabled 
on May 20, 1954, appellant was able before that date to en¬ 
gage in his practice. It was established, in fact, that appellant 
appeared in court and was in his office both on the day his 
counsel prepared the letter for a continuance and on the day 


the supporting medical certificate was written. In addition, 
the record shows that conflicting assertions were made in 
regard to whether appellant would ever be able to appear at 
a hearing. As indicated in the counterstatement of the case 
and in the examiner’s report, appellant’s counsel and witnesses 
took the position in part that appellant’s condition was per¬ 
manent, and in part that it was temporary. Considering that 
appellant was daily engaged in office and court practice while 
claiming to be disabled and that his motion was based on false 
and conflicting representations, the examiner had ample 
warrant for challenging appellant’s good faith. 

Moreover, the record establishes that appellant rejected sev¬ 
eral opportunities for a hearing prior to the May 20, 1954, 
hearing date. As disclosed by the counterstatement of the 
case, earlier hearing dates were scheduled on five different occa¬ 
sions and on each such occasion appellant asked for a continu¬ 
ance. When appellant made his first request for a continu¬ 
ance (of the March 16, 1954. hearing), appellant suggested 
fixing a hearing date during the following week. The exam¬ 
iner agreed and set the hearing for March 30. 1956. Appellant 
immediately informed the examiner that his attorney, Mr. 
Walter, had told him to tell the examiner to hold up fixing any 
date, and promised that Mr. Walter would get in touch with 
the examiner “early in the week.” Despite this promise, no 
word was received from appellant’s counsel until the March 
30. 1954, date was again confirmed by the examiner. When 
this date was postponed to April 6, 1954, on the basis of a phone 
call, a motion was made to continue this hearing until some 
time during the week of May 17, 1954. While this motion 
stated that counsel also would be free on April 9, 1954, but 
that appellant was not in physical shape to proceed that day. 
it was later discovered that appellant on April 9, 1954. actually 
engaged in the trial of a case. When the hearing date was 
nevertheless rescheduled for May 17. 1954. appellant asked it 
be changed to May 20, 1954. Finally when appellant asked 
that this date also be cancelled (not suggesting any alternate 
date this time), the Director of Practice objected and the ex¬ 
aminer ordered the May 20,1954, hearing to consider the mat¬ 
ter. This action by the examiner was regarded by appellant 




as “conclusive proof” that the examiner had “prejudged the 
matter.” Such a course of conduct on appellant’s part but¬ 
tresses the conclusion that he was acting in bad faith, and was 
properly considered by the examiner in denying the final 
motion. 

Further evidence of appellant’s bad faith is shown by his re- 
fusal to take advantage of or even to acknowledge the numer¬ 
ous suggestions made by the examiner for the protection of ap¬ 
pellant’s position. The examiner for example, had advised 
appellant’s counsel that defense witnesses could be presented 
even if appellant was not at the hearing; that appellant could 
testify by deposition at such time as w'as convenient or his 
health permitted; that appellant could submit his answers to 
the complaint as his testimony; and that appellant could file 
a deposition after reviewing the transcript of the testimony 
presented by the Director of Practice. Despite appellant’s 
protestations that he could disprove the charges, he did not 
take advantage of any of these opportunities to present a de¬ 
fense. Instead, he repeated his protestations on appeal to the 
Secretary. However, when the Secretary accepted his claims 
as “earnest” and offered him still another opportunity to re¬ 
quest a hearing, appellant again shunned the suggestion. By 
this time, more than a year and a half had passed since appel¬ 
lant’s claimed inability to attend the May 20, 1954, hearing. 
Certainly, if he had ever intended in good faith to meet the 
charges on the merits, appellant would have accepted some one 
of these invitations to present his defense. His failure to do 
so further confirms the examiner’s finding that appellant never 
intended to meet the case against him at a hearing on its merits 
(D. Ex. 5 (69)). 

The examiner’s denial of a continuance under all these 
circumstances was patently reasonable, and there are numerous 
precedents sustaining such action in similar situations. In 
Druckman v. Forsyth Furniture Lines, 22 F. 2d 59 (4th Cir. 
1927), a motion for continuance w T as made on the ground 
that the defendant was ill and physically unable to be present 
at the trial. The motion was supported by a medical certifi¬ 
cate stating that the defendant w'as suffering from rheumatic 
arthritis, that he could not be up for any considerable length 


of time and that it would take several weeks before he could 
appear in court. The trial court denied the motion for a con¬ 
tinuance after pointing out that several previous continuances 
had been granted defendant. The Court of Appeals in affirm¬ 
ing stated (Id., 22 F. 2d at 60): “It is unnecessary to cite 
the numerous decisions which hold that a continuance of the 
cause rests in the sound descretion of the trial court. The 
judge who has had the cause before him for a number of years, 
and who has the attorneys before him, is of course in much 
better position to determine whether an application appar¬ 
ently fair on its face is in reality not bona fide, but for pur¬ 
poses of delay, than any appellate tribunal could possible be.” 
Significantly, in the Druckman case, as in this case, counsel for 
the defendant withdrew from the cause and left the courtroom 
after denial of the continuance, but this was held not to affect 
the validity of the judgment subsequently rendered. In 
National Labor Relations Board v. Somerville Cream Co., 199 
F. 2d 257 (1st Cir. 1952), the Court of Appeals upheld a trial 
examiner’s refusal to grant a continuance despite a medical 
affidavit affirming that the respondent’s president was suffer¬ 
ing from a form of thrombosis which made him unable to 
walk alone. The court pointed out that the trial examiner 
had offered to hear the president’s testimony at his home or 
to allow his deposition to be submitted but that, as in this 
case, “neither of these suggestions was embraced by counsel 
for respondent.” It is noteworthy that the respondent's 
counsel in the Somerville case, again paralleling the facts here, 
also left the hearing after denial of the motion for a con¬ 
tinuance, but the Board’s final order was nevertheless upheld. 
See also. Smith v. Daniel, 46 F. 2d 740 (6th Cir. 1931); 
Ballard v. Nye, IS F. 2d 98 (5th Cir. 1927). 

Similarly, in Heath v. Edwards, 29 Ga. App. 28, 113 S. E. 46 
(1922) , a defendant in a civil action had secured two previous 
continuances of a trial on the ground of illness. The court 
held that in view of the two previous continuances, the trial 
judge did not abuse his discretion in denying a third continu¬ 
ance on the ground of illness even though there was no dispute 
as to the defendant’s illness and consequent inability to attend 
court. In Odom v. Attoway, 41 Ga. App. 51,152 S. E. 148,150 


16 


(1930), in which previous continuances had been granted at 
the request of the defendant, the court again sustained the trial 
judge’s refusal of a subsequent continuance on the ground of 
illness. The court pointed out in the Odom case, as is true in 
this case, that despite a doctor’s certificate that the defendant 
was confined to his home, he was out “looking after his busi¬ 
ness” the day before the scheduled trial. In Gaines v. Alex¬ 
ander, 69 Ga. App. 152 26 S. E. 2d 130, 132 (1943), the court 
sustained a refusal to grant a continuance though it was un¬ 
disputed that the defendant was ill at the time of trial and not 
in condition to make depositions without serious jeopardy to 
her health and life, that she was eighty years of age and de¬ 
crepit, that she was highly excitable and nervous, that she had 
had a stroke of paralysis, and that she was in her last illness. 
The court pointed out that past continuances had been granted, 
and that it was within the trial judge's discretion to refuse a 
further continuance on these grounds. The opinion com¬ 
ments: “A holding that the court erred in refusing a further 
continuance on the ground of the absence of the defendant on 
account of sickness from which it appeared that she would 
never recover, would be equivalent to holding that the plain¬ 
tiff will never be able to obtain a trial of the case. The law 
does not contemplate that a plaintiff can never bring his case 
to trial. Such a situation would be a denial of a plaintiff’s 
right to have his cause adjudicated in a court of justice.” 
Many other cases directly in point are collected in the 
footnote. 5 


0 Camp v. Lanier. 36 Ga. App. 54. 135 S. E. 244 (1026) (Application for 
continuance supported by doctor’s certificate which stated defendant could 
not leave house for several days. Case continued for one day to enable 
defendant to perfect showing. Two previous continuances had been granted. 
Held: Denial of continuance not an abuse of discretion) : Burch v. Atlantic 
Life In*. Co., 37 Ga. App. 63, 130 S. E. 123. 125-126 (1027) (Civil case was 
continued for two years because of defendant’s illness. With knowledge of 
client’s sickness, ‘‘the attorney for the defendant preferred to take a chance 
on setting the case continued afrnin rather than take his client’s inter¬ 
rogatories, which he could have done.” Held: Denial of continuance not 
an abnse of discretion) : International Agricultural Corp. v. Hartnett, 
116 S. C. 221, 107 S. E. 917 (1921) (Case had been continued three times 
on ground of illness of defendant and wife. Held: Trial Judge did not 
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The cases relied on by appellant do not support his conten¬ 
tions. In Cornwell v. Cornwell, 73 App. D. C. 233, 118 F. 
2d 396 (1941), the court held that the trial judge erred in re¬ 
fusing a new trial and did not hold that it was error to refuse 
a continuance. Furthermore, the court indicated in that case 
that there was no evidence of bad faith on the part of the ap¬ 
pellant, that she was suffering from a mental condition of 
which she may not have been completely aware, and that if a 
new trial was granted, she w’ould be capable of testifying. The 
case of Harrah v. Morgenthau, 67 App. D. C. 119, 89 F. 2d 863 
(1937), did involve a refusal to grant a continuance. However, 
the Court also emphasized in that case that there was nothing 
in the record challenging the good faith of the appellant or the 
truthfulness of the supporting medical affidavit. Further¬ 
more, the Court pointed out that the appellant was so seriously 
ill at the time his case came on for trial that his appearance 
in court would probably have resulted in his death. In Betts 


abuse his discretion in denying a further continuance on the same ground.) ; 
Westcott v. Maasbach, 280 Ky. 431. 133 S. W. 2d 531. 533-534 (1939) (Sub¬ 
sequent continuance refused despite medical affidavit that witness was too 
ill to testify or appear or assist counsel. Affidavit of witness also stated 
if continuance was granted, he would testify and would be able to api»ear. 
Court noted that after previous continuance it was agreed that there would 
be no further continuances and that depositions were available.) : In re 
Smith's Estate, 69 N. D. 437, 288 N. W. 235, 237-238 (1939) (Affidavit that 
party was ill and unable to attend trial or assist counsel. Evidence of 
repeated continuances. Also evidence that immediately after an earlier 
continuance, appellant left the hospital and attended to his business affairs. 
Held: Continuance properly denied.) ; Riley v. Lindlcy, 196 Okla. 413. 165 
P. 2d 633, 634 (1946), "The opportunity of a party to litigation to be present 
in court is a valuable right and is one which the courts do not lightly 
disregard. At the same time, the courts are all agreed that a case ought 
not to be continued indefinitely because of the continued illness of one of 
the parties unless some showing is made of the inability to procure evidence 
for the party otherwise than by the party’s actual presence in the court¬ 
room or by some showing of when the party will be physically able to appear 
in court.'’ Held: Denial of continuance despite party’s illness proper.) ; 
Marsh v. Williams, 154 S. W. 2d 201. 203 (Tex. Civ. Appls. 1941) (De¬ 
fendant confined to bed and physically unable to attend trial without en¬ 
dangering her health. However, her depositions could have been taken 
without endangering her life, but offer to do so was refused. Also previous 
depositions were on file and she had been given previous continuances on 
grounds of illness. Held: No abuse of discretion in denying continuance.) 
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Spring Co. v. Jardine Machinery Co., 139 P. 657 (Cal. App. 
1914), the motion for a continuance was the first made by 
appellant and its good faith again was unchallenged. The 
court specifically stated in distinguishing cases cited by the 
appellee in that case: “In each of those cases there was a con¬ 
flict in the showing made for a continuance; and that reason 
alone would have justified the appellate court in refusing to 
interfere with the trial court’s action.” In Etty v. Middleton , 
62 A. 2d 371 (D. C. Mun. App. 1948), the court affirmed the 
general principle that requests for continuances are discre¬ 
tionary, and made it clear that its ruling was based on all the 
circumstances in the case presented. 

It is clear from the foregoing that there is no merit in ap¬ 
pellant’s contention that the hearing examiner abused his dis¬ 
cretion in denying a continuance. It follows, accordingly, 
that the order of disbarment was valid and the judgment of 
the District Court was correct. 

B. The additional opportunities given to appellant to present his defense 
would satisfy due process even if the continuance had been refused 
improperly 

We have thus far demonstrated that appellant’s contentions 
must be rejected because the trial examiner did not abuse his 
discretion in denying a further continuance of the disbarment 
hearing. Acceptance of this position by the Court-, as appel¬ 
lant appears to recognize, requires affirmance of the judgment 
of the District Court sustaining the order of disbarment. 
However, it is also appellee’s view that other considerations 
would require rejection of appellant’s arguments even if the 
hearing examiner s ruling had been unlawful. It is unneces¬ 
sary to assure the Court that these additional arguments are 
not indicative of any doubt with regard to the reasonableness 
of the denial of a continuance. On the contrary, appellee is 
firm in the conviction that this Court must fully endorse the 
hearing examiner’s judgment-, and suggests added reasons for 
affirmance only to emphasize that under no view of the case 
could it be concluded that appellant has been denied due proc¬ 
ess of law. 
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The essential elements of due process are notice and op¬ 
portunity to be heard. These requirements, however, are not 
“technical” and no “particular form of procedure [is] neces¬ 
sary.” Inland Empire Council v. Millis, 325 U. S. 697, 710 
(1945). Due process is “fair play” ( Galvan v. Press, 347 U. S. 
522, 530 (1954)), and its chief concern is to protect “substan¬ 
tial rights”, not to preserve procedural formalities {National 
Labor Relations Board v. Mackay Co., 304 U. S. 333, 351 
(1938)). As the Supreme Court said in Federal Communica¬ 
tions Commission v. WJR, 337 U. S. 265. 277 (1949): “[Due 
process] is not a matter, under our decisions, for broadside 
generalization and indiscriminate application. It is rather 
one for case-to-case determination, through which alone ac¬ 
count may be taken of differences in the particular interests 
affected, circumstances involved, and procedures prescribed by 
Congress for dealing with them.” 

The inappropriateness of rigid procedural requirements has 
been specifically recognized many time in disbarment cases. 
The leading case of Ex parte Wall, 107 U. S. 265 (1S82), after 
explaining that disbarment is civil in nature points out: “The 
proceeding is not for the purpose of punishment, but for the 
purpose of preserving the courts of justice from the official 
ministration of persons unfit to practice in them.” Id., 107 
U. S. at 288. In language particularly pertinent here, the 
opinion of the Court comments: “It is a mistaken idea that due 
process of law requires a plenary suit and a trial by jury, in 
all cases where property or personal rights are involved. The 
important right of personal liberty is generally determined by a 
single judge, on a writ of habeas corpus, using affidavits or 
depositions for proofs, where facts are to be established. As¬ 
sessments for damages and benefits occasioned by public im¬ 
provements are usually made by commissioners in a summary 
way. Conflicting claims of creditors, amounting to thousands 
of dollars, are often settled by the courts on affidavits or dep¬ 
ositions alone. And the courts chancery, bankruptcy, pro¬ 
bate, and admiralty administer universal fields of jurisdiction 
without trial by jury. In all cases, that kind of procedure is 
due process of law which is suitable and proper to the nature 
of the case, and sanctioned by the established customs and 



20 


usages of the courts.’’ Id., 107 U. S. at 289. Similar views were 
expressed in Selling v. Radford, 243 U. S. 46 (1917). in which 
the Court said: “ * * * the character and scope of the investi¬ 
gation to be made on a prayer for disbarment, before sanction 
is given to it. must depend upon the character of the acts of 
misconduct and wrong relied upon, of the place of their com¬ 
mission. and the nature of the proof relied upon to establish 
their existence.” Id., 243 U. S. at 4S-49. Significantly, the 
Court held on the merits in that case that a proceeding under 
which the respondent was given an opportunity to present his 
objections to disbarment in a printed brief would be sufficient. 
Again, in Hurwitz v. North, 271 U. S. 40 (1926), which involved 
the revocation of a physician’s license under a state statute, 
the Court first pointed out that due process is satisfied if a 
party “has reasonable notice, and reasonable opportunity to 
be heard and to present his claim or defense, due regard being 
had to the nature of the proceedings and the character of the 
rights which may be affected by it.” Id., 271 U. S. at 42. On 
the merits in that case, the Court held that a proceeding under 
which only testimony by deposition could be compelled “gave 
ample opportunity to plaintiff to make a defense to the charges 
preferred and there was not denial of due process.” Ibid. 

This Court adopted a like position in Phillips v. Ballinger, 
37 App. D. C. 46 (1911). That case involved disbarment of 
an attorney by the Secretary of Interior from further practice 
before the Department of Interior. The administrative pro¬ 
ceedings were initiated by an order to show cause, and in order¬ 
ing disbarment, the Secretary relied upon depositions of wit¬ 
nesses in support of the charges. In its opinion sustaining 
the order of disbarment, this Court, explained the issues and 
the law as follows: “It is insisted that said act [authorizing dis¬ 
barment by Secretary of Interior] is void because it makes no 
provision in reference to administering oaths to witnesses testi¬ 
fying at the hearings therein mentioned, and, further, because 
no provision is made for summoning witnesses to appear at 
said hearings. Both contentions must fail. The right to ap¬ 
pear before the Interior Department is not an inherent right, 
but a privilege granted by law and subject to such limitations 
and conditions as are necessary for the protection both of the 
Department and the public, and while it is a valuable privilege, 
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proceedings looking to its curtailment or withdrawal are es¬ 
sentially civil in their nature. It has been held that a sum¬ 
mary proceeding against an attorney to exclude him from the 
practice of his profession, on account of acts for which he may 
be indicted and tried, is due process of law. Ex parte Wall, 
107 U. S. 266, 27 L. Ed. 553, 2 Sup. Ct. Rep. 569. All that is 
required in the proceeding to which the statute refers is that 
the person affected should have due notice, full knowledge of 
the charge, an opportunity to rebut the charge by proof, and 
an opportunity for a hearing.” Id. at 50-51. These due 
process requirements, the Court went on to comment, did not 
require provision for summoning witnesses or for administering 
oaths to those who may voluntarily appear. Ibid. Accord¬ 
ingly. the Court held on the merits that the administrative 
order of disbarment was valid despite the agency’s reliance on 
evidence in the form of depositions. 

These precedents make it clear that due process in adminis¬ 
trative disbarment cases does not necessarily require a full 
judicial trial, and it is enough if the party has had a fair 
opportunity to present his defense after being informed of the 
charges against him. Appellee’s position in this case is that 
the numerous additional opportunities appellant was given to 
present his defense accorded him due process of law inde¬ 
pendently of the hearing proceedings before the examiner’s 
recommended decision. The whole record of the administra¬ 
tive proceedings under review is a testimonial to administrative 
fair play and reveals a desire on the part of the hearing ex¬ 
aminer and the Secretary of the Treasury to protect the sub¬ 
stantial rights of appellant. Thus, in addition to the several 
invitations to appellant to defend himself at a formal hearing, 
appellant’s answer to the charges and his other arguments 
were fully considered; he could have testified by deposition dur¬ 
ing and after the hearing, before or following the hearing 
examiner’s decision; he could have had a hearing even after his 
appeal to the Secretary of Treasury/’ Having rejected all these 

‘Appellant’s contention that the Secretary’s offer of a hearing was in¬ 
effective because conditioned on temporary suspension of his license to 
practice before the Department is without merit. First of all this condition 
did not apply to any of the other opportunities afforded appellant to defend 
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opportunities to appear and defend himself, appellant cannot 
now complain because the agency carried out its responsibilities 
without his physical presence. Due process does not require 
interminable delay, or condone procedural abuses. Judged by 
the principles declared in the precedents to which we have 
referred, appellant’s contentions utterly fail. 

One point requiring specific comment is appellant’s asser¬ 
tion that the Secretary’s offer of a hearing was a tacit acknowl¬ 
edgment of the lack of legal authority for the hearing ex¬ 
aminer's action. This assertion completely misconstrues the 
Secretary's decision. The Secretary’s decision on appeal ex¬ 
pressly sustained both the hearing examiner’s refusal to grant 
a continuance and his recommended decision that appellant 
be disbarred. The Secretary noted, however, that appellant 
“earnestly contends that he should be afforded the opportunity 
in a hearing to disprove the charges” and said he was “pre¬ 
pared to grant him that opportunity if the resultant delay does 
not prejudice the interests of the Government.” This offer 
was an obvious attempt to be fair and charitable and clearly 
was not dictated by any weakness in the Department’s posi¬ 
tion. Appellant can derive no support for his position from 
this further example of administrative reasonableness which 
typifies the entire record. 

On all points, therefore, it is clear that the disbarment pro¬ 
ceedings were proper and that the order of disbarment is valid. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Milton Eisenberg. 

Assistant United States Attorneys. 

himself. More directly, however, this Court has pointed out that tem¬ 
porary suspension of a license prior to a full hearing on the merits is not 
violative of due process where necessary for the public’s protection. Silver 
v. ifcCamcy, 95 U. S. App. P. C. 318, 221 F. 2d 873 (1955). 
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